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Foreword

FOREWORD
to the Amendments to the eJury Manual
by

The Hon. Lord Woolman, Chairman, Judicial Institute for Scotland

| am delighted to introduce the first e-version of the Jury Manual. This new online Jury Manual has
many benefits. Firstly it will be possible for amendments to be incorporated into the document
immediately rather than waiting for the printing of an annual edition. This will ensure a
contemporary and comprehensive production. There will also be a cost benefit as there will no
longer be a need for the long and costly process of producing and distributing the manual in
conjunction with an external printing company, as the manual will be entirely managed and
maintained by the Judicial Institute.

Amendments will be intimated to judicial office holders through alerts via the Judicial Hub. The
new online manual is accessible at any time, anywhere, through any device with access to the
internet — whether laptop, desktop, ipad or other portable device. It is independent of the SCTS
network, and does not require CITRIX or any SCTS connection to view. The manual can also be
downloaded for offline use as a pdf or epub, or printed off — as a whole or as individual chapters.

An additional benefit of the online manual is the hyperlinking found throughout — this means that
wherever cases, legislation, or similar are referenced, users can easily follow these links to view
the document in question, hosted on Westlaw, Lexisnexis etc. There is also internal hyperlinking,
allowing easy navigation within the various sections of the manual, and to other Judicial Institute

documents hosted on the Judicial Hub.

Once you become familiar with the format | am sure you will find this to be an accessible,
invaluable resource.

Stephen Woolman

Edinburgh

2015
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IMPORTANT NOTES FOR USERS FOR THE JURY MANUAL

Table of contents

1. What ultimately should form the content of the Judge's charge?

2. Use of the term 'victim'

What ultimately should form the content of the Judge's charge?

The first observation to make is that use of this Manual alone does not mean the presiding judge's
duty to provide appropriate directions to a jury has been fulfilled. Lord Malcolm observed in
McGartland v HM Advocate 2015 HCJAC 23 at para 31;

"While improvisation on the criminal standard of proof and the burden on the Crown may
well provoke an appeal, in general the jury manual does not remove the trial judge's duty
to tailor the charge to the specific circumstances of the case, all with a view to giving
proper and clear directions to the jury. Simply to repeat the terms of the manual is no
guarantee against a misdirection appeal... The manual is no more than a first port of call,
providing a useful, but nonBlauthoritative, checklist of points to bear in mind. Juries are
entitled to a bespoke charge adapted to the evidence and to the particular issues arising in
the trial."

Further in directing a jury in any case, the obligation upon the trial judge is:

"to provide a framework or "route to verdict" which the jury can follow; the existence of

which will render any verdict understandable."

In considering the effect of what was said to the jury, it is to be borne in mind that the standard
directions in the jury manual are the product of the experience of many judges and many sheriffs
over many trials. They are given in the expectation, again based on experience, that juries
composed of reasonably intelligent people who have heard the evidence and have been
addressed on that evidence will understand the concept of mutual corroboration when it is
explained to them in terms of the standard directions. That said, we do not suggest that a slavish
and unthinking repetition of what is suggested in the Jury Manual as merely a possible form of
directions will necessarily be sufficient to alert the jury as to how they should go about their
decision-making in every case. Effective jury directions must engage with the specifics of the
particular trial and the particular issues that arise for decision. That means that they must address,
in an appropriately balanced way, the case as it is presented by the Crown and the case as it is

presented by the defence.?
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Use of the term 'victim'

In the case of Hogan v HM Advocate® the Lord Justice General described as inappropriate the use
of the term 'victims' where the issue at the trial was whether or not the complainers were victims
of the alleged conduct (see paragraph 34 of the Opinion of the Court).

Efforts are being made to update the Jury Manual to remove reference to the term 'victim' where
its use appears inappropriate. However it should be noted that, to avoid incurring excessive
printing costs, the word 'victim' has been replaced only on those pages which have been otherwise
updated for the 2014 edition.

1 Geddes v HM Advocate 2015 HCJIAC 10 at para 97

%2 DM v HM Advocate [2017] HCJAC 19, para 16

32012 SCCR 404
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Judicial Management of jury trials- stages of the trial process
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Introduction

There is a considerable body of case law regarding jury selection, management and judicial
management of jury trials, in addition to the statutory framework provided by the Criminal
Procedure (Scotland) Act 1995 (“the 1995 Act”).

This chapter is intended as a statement of best practice in this area for the assistance of judges
who preside over jury trials drawing on relevant case law and judicial experience and expertise.

Jurors are expected to approach their task with open minds, untainted by preconceptions,
prejudices or by any private knowledge which they may have of the case or of the individuals
involved in the charges. The jury oath or affirmation binds the jurors to “well and truly try the
accused and give a true verdict according to the evidence”. They are presumed to adhere to this
oath and to follow the directions in law which the trial judge gives them. Jury selection and
management procedures must therefore ensure, as far as possible, that this is in fact what
happens. Of course it must be recognised that jury service is a considerable disruption and
inconvenience for

members of the public, especially if they are involved in a long case. Also, in small courts in rural
areas there is a greater chance that prospective jurors will have heard of the circumstances of
some local crime (and the accused) and therefore may not be as objectively impartial as complete
strangers. Further, it would be foolish to disguise the fact that some prospective jurors (no doubt a
small minority) are not public spirited, or do not have a sense of civic responsibility and may
deliberately seek to avoid jury service. While this may be a sad commentary on our life and times,
the fact cannot be avoided and ought to be faced squarely.

Procedures for jury selection and management must recognise these competing strands. The jury
system would doubtless fall in public estimation if active steps were not taken by all concerned to
deal with jurors and their problems openly, fairly and with respect, but also recognising the
important public duty which jurors are asked to perform.

See the Appendix: A Paper on Jury Management by Lord Wheatley (Chairman, Judicial Studies
Council, 2002 - 2006)

Equality and juror engagement

The public sector equality duty under the Equality Act 2010 applies to SCTS and extends to its
engagement with those cited for jury service. The Court Service is obliged to make such
reasonable adjustments as are needed to enable a disabled juror who wishes to serve to
participate effectively in the process.

Judges may wish to familiarise themselves with changes introduced by SCTS in November 2019
which aim to widen juror engagement for potential jurors with sight and hearing impairment. The
Judicial Institute has published a Briefing Paper, entitled “Widening Juror Engagement”, which
aims to provide judges with practical information on the changes.

The practical changes made by SCTS as at November 2019 are:

e The appointment of Jury Liaison Officers who have received in-house training devised in
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consultation with RNIB Scotland and deafscotland.

e The purchase of portable easy to use hearing units and magnifiers to aid those with sight
and hearing impairments for use in the court room and jury deliberation environment.

e A short one page information sheet published on the SCTS website in various formats to
encourage early engagement by the potential juror.

Judicial Preparation

General

It has been emphasised that it is the duty of the trial judge/sheriff to ensure that she/he has
available, in advance of the trial, all that she/he considers necessary to prepare for and be

properly informed about the case.”

This will include:

a copy of the indictment, including lists of witnesses and productions;

e copies of the written records and minutes of procedure;

e copies of any special defences;

e copies of documentary productions;

e in cases involving the commission of alleged sexual offences, a copy of any application(s)
made in terms of section 275 of the Criminal Procedure (Scotland) Act 1995 and the

decision(s) thereon;® and
e copies of any preliminary minute(s) and the decision(s) thereon.

In addition, so far as possible / known about, the judge / sheriff should give consideration in
advance of the trial to issues likely to arise in relation to the playing of distressing images in court
or any late applications or late lodging of special defences, so that these matters can be addressed
with parties at the outset.

The judge / sheriff should be made aware by the clerk of any known equalities issues in relation to
the cited jurors (see above).

Playing of distressing / disturbing images in court

Where footage/ images lodged in evidence have the potential to be distressing / disturbing to
those in court, including the jury, the Appeal Court has recently commented that:

"Great care must be taken by both prosecution and defence when deciding whether it is
necessary to show such images to members of the jury and to others in the court room... If
such images are deemed a necessary element of the proof, their use ought to be discussed
by the parties and should be raised with the court at the Preliminary Hearing.....The manner

in which [images should be played] ...ought...to be the subject of a considered case

.. 7
management decision." ~
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Whether or not the issue has been discussed at the preliminary hearing, judges should, in relevant
cases, consider canvassing this matter with parties at the trial diet. At present the remote ballot
offers an opportunity to raise the issue and once in-court balloting resumes, an opportunity can be
found to discuss the issue in the absence of the jury at an early stage in the trial.

Late lodging of special defences— Section 78(1)(b)

The criteria for determining this issue are laid down in Darbazi v HM Advocate 2021 HCJAC 10.

In contrast to the test under section 275B for the late presentation of a section 275 application,
i.e. the requirement that "special cause" be shown, the test in determining an application to
intimate a special defence late is essentially "where the interests of justice lie". Even if the accused
acted in a careless or deliberate manner, which has resulted in the special defence not being
lodged timeously, cause is shown if the interests of justice lie in the special defence being lodged
late. This applies even when account is taken of the desirability of avoiding the unnecessary
disruption of the criminal process in the public interest. Account has to be taken of substantial
inconvenience to a complainer/witness(es) albeit the weight attributed to this may not be great
compared to the exclusion of the only defence for an accused.

There is no legal bar to an accused changing his/her position. The issue is whether this change in
position results in prejudice to the prosecutor and/or complainer.

Deprivation of an accused's defence is a very serious matter. Postponement of the trial may entitle
the court to refuse to allow an accused to present a positive line of defence in circumstances in
which an accused has manifestly, or deliberately, refused to comply with the procedural rules for
doing so. These instances are considered to be rare and involve the prosecutor/complainer being
seen to be materially prejudiced. If the trial can proceed as scheduled without any substantial new
investigations, the balance is weighed heavily in the defence being lodged late, particularly if it is
the only defence. The Crown can make the jury aware of the late change of position and possibly
cross examine on this point.

Amendment

The power to amend is set out in section 96 of the 1995 Act which provides:

“96.— Amendment of indictment.

(1) No trial shall fail or the ends of justice be allowed to be defeated by reason of any
discrepancy or variance between the indictment and the evidence.

(2) It shall be competent at any time prior to the determination of the case, unless the
court see just cause to the contrary, to amend the indictment by deletion, alteration or
addition, so as to:

(a) cure any error or defect in it;

(b) meet any objection to it; or
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(c) cure any discrepancy or variance between the indictment and the evidence.

(3)Nothing in this section shall authorise an amendment which changes the character of
the offence charged, and, if it appears to the court that the accused may in any way be
prejudiced in his defence on the merits of the case by any amendment made under this
section the court shall grant such remedy to the accused by adjournment or otherwise as
appears to the court to be just.

(4) An amendment made under this section shall be sufficiently authenticated by the
initials of the clerk of the court.”

There is a useful discussion in Renton and Brown at 8-70 to 8-78.

The criterion to be adopted ultimately is the interests of justice as explained by the Lord Justice
General in giving the opinion of the court in a mid-trial appeal against a judge’s decision to refuse

to permit a docket to be amended.?

The decision illustrates the court’s approach to the common situation where objection is stated on
the basis of a lack of fair notice of a crime not charged or narrated in a docket which the Crown
seeks to cure by amendment.

With reference to Nelson v HM Advocate 1994 JC 94, the court restated the requirement of fair
notice, at paras 8 and 9, and confirmed that such a failure will not be cured by the disclosure
regime. This does not mean that the fact of disclosure could not have relevance in assessing the
question of prejudice to the accused in considering whether to allow an amendment.

The court explained what a judge should be considering when an amendment is opposed in para
9:

“...Where the narrative in the libel is incomplete or otherwise defective, amendment may
be allowed. The purpose of allowing an amendment is to ensure that the ends of justice
are not defeated by any discrepancy or variance between the libel and the evidence (ibid
s 96(1)); that is to say, the test of whether to allow an amendment is whether it is in the
interests of justice to do so. That involves not only consideration of any material
prejudice to an accused, and the degree to which the Crown may have been at fault, but
also the interests of a complainer, and the wider public, in seeing that justice is done,
and seen to be done, in the particular case.”

[Emphasis added]
In para 10, the court explained that a docket can be amended, applying the same criteria, and in
particular by considering the interests of justice. In para 11 the court explained that principles of

fair notice apply to a docket as much as they do to a charge.

The court gave its decision in paras 12 and 13:
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“In the present case, and despite the Crown’s protestations to the contrary, the libel in the
docket is defective in that it does not cover, and thus give fair notice of, the testimony
which the Crown seek to adduce relative to the non-consensual sexual activity involving
NA, other than any “stealthing” episodes. That material cannot be adduced unless the libel
in the docket is amended. If it is not amended, what are very serious substantive charges,
which involve the complainer MM, will not be capable of proof. It is not suggested that the
respondent will suffer any prejudice, beyond that consequence. It is on that basis that the
court considers that the trial judge erred. It is in the interests of justice that the
amendment should be allowed. The trial judge ought, although he was not initially asked
to do so, to have allowed amendment and consequently repelled the objection.

[13] The court will accordingly: allow the appeal; allow the docket to be amended... thus
making it clear that [the complainer’s] testimony of the various rapes referred to in her
police statement is competent and admissible; and repel the objection to that testimony.
That having been done, the case will be remitted to the trial judge to proceed as accords."

It is competent to amend at any stage until “the determination of the case,” i.e. sentence has been
passed.?

The ballot and route map for the commencement of a trial

A new process for balloting jurors remotely has been developed. This new process will reduce the
number of jurors having to come to court by approximately 50% and will continue post-pandemic.

The new process is supported by Act of Adjournal (Criminal Procedure Rules 1996 Amendment)
(Jury Ballot) 2020/200 which came into force on 19 July 2020.

To enable the jury to be balloted in their absence the following procedure will take place:
Day One

1. On the morning of day one, between 9.30 and 12 noon, the clerk of court will phone
potential jurors to ensure that they are available to attend for jury service; those available
will be placed in the ballot bowl;

2. The case will then usually call in open court at about 2pm;

3. The first step is always to check that the appropriate means are in place for maintaining an
accurate record of everything that happens in open court.

4. Assuming that the proceedings are to be digitally recorded, *° the judge should ensure that
the clerk has checked the recording equipment and that it is functioning satisfactorily. The
clerk will maintain a minute throughout the day of the names of the witnesses and the
times at which the various parts of their evidence begin. It may, however, be of
considerable assistance to the judge, in the event that the playback facility requires to be
used, to take a note (at suitable intervals of perhaps 10 minutes, or perhaps at the top of
each page of the notebook) of the times of the day at which evidence is given. See "All
hearings to be recorded" below.

5. The judge then deals with any preliminary matters, such as tendering of pleas, late notices
or lists of witnesses, confirmation that a special defence lodged is being insisted on or
withdrawn as the case may be, S 67 notices etc.
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a. If the accused pleads guilty, in whole or in part, whether or not the partial pleas are
to be accepted by the Crown, proceedings associated with this should take place

outwith the presence of unempanelled jurors, to avoid any risk of prejudice.u

b. Where pleas of guilty to some charges have not been accepted by the Crown, the
fact that these pleas were tendered and rejected cannot be founded on by the
Crown, and the trial has to proceed in the ordinary way. The trial judge must give

the usual directions on onus, standard of proof and corroboration.2 Since 2020,
this will have been done by the judge reading the written introductory directions at
the start of the trial.

c. Before the jury ballot commences, it is important for the trial judge to check the
terms of any special defence carefully and to raise any problems with the defence
before the ballot starts. In GW v HM Advocate 2019 SCCR 175, the Lord Justice
General explained in the context of a notice of consent, but in remarks which are of
general application, that:

“34... All that should be stated in such a defence is that the complainer consented to the
conduct libelled or that the accused had a reasonable belief that she had consented to that
conduct. The defence, which is intended only to provide notice to the Crown, should not be
used as a vehicle in which to provide the jury with a narrative of the accused's account of
events in advance of, and potentially in the absence of, testimony to that effect from the
accused or other witnesses.” [Emphasis added]

Coercion and automatism are regarded as special defences for this purpose.’2

6. The balloting stage of the trial will be an opportunity for the judge to identify with parties
the topics which will require to be the subject of written direction in addition to those
which apply in all cases (see below re Day two). It is also an opportunity to ascertain if
there can be further agreement of evidence and, having sought the views of parties, to
make directions under the Coronavirus (Scotland) Act 2020 schedule 4, where appropriate,
that professional and police witnesses give evidence remotely;

7. Parties will be asked by the judge whether this case is one of high profile that may require
extra substitute jurors, i.e. more than five. If so, the court may, of its own accord or on the
application of parties, direct that the reserve list be increased to a maximum of 10 jurors;

8. Fifteen names (“the first list” plus five or more substitutes (“the reserve list”) are drawn by
the clerk;

9. There is no longer any right of peremptory challenge, but a juror may be excused on joint

application of all parties notwithstanding no reason is given.M A juror may be objected to
by a party on cause shown;

10. Judge considers making an order under section 4(2) of the Contempt of Court Act 1981 to
restrict reporting until the commencement of the trial: otherwise the media could report
that a jury in the case has been balloted. This could alert the jurors to the case that they
are presiding over and they could carry out research as they have not yet been directed by
the court not to;

11. In relation to Remote Jury Centres which remain in operation only: Judge makes an order
under paragraph 2(3) of schedule 4 of the Coronavirus (Scotland) Act 2020 directing that
the jurors need not physically attend the trial courtroom but will attend by electronic
means, namely by a television link between the RJC and the trial courtroom. The following
wording is suggested:

Style direction — appearance by electronic means
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12.

“By virtue of paragraph 2(3) of schedule 4 of the Coronavirus ( Scotland) Act 2020, having
given all parties an opportunity to make representations, the court considers that a
direction under paragraph 2(3) will not prejudice the fairness of proceedings or otherwise
be contrary to the interests of justice, and therefore directs that the jurors need not
physically attend the trial courtroom but will attend by electronic means , namely by a
television link between [Courtroom X] and the said trial courtroom”;

The clerk of court will then telephone the balloted jurors telling them to attend the next
day. It will therefore be necessary for the trial judge, during the ballot procedure, to
ascertain the time at which those selected will require to attend.

Day Two

10.

11.

12.

. On arrival each juror is given a pack containing the indictment, special defences and a copy

of the written directions which the judge will later deliver (see below re written directions).
The jurors are advised not to look at their pack until told by the clerk that they may.

. The clerk must speak to all 20 or 25 balloted jurors before the court is convened. In

addition to checking the names and addresses of the jurors who have responded to their
citations, and covering any relevant safety issues, the clerk will advise them of the name or

names of the accused and anyone else named in the indictment and any special defence. 2
This is to ensure that, so far as reasonably practicable, potential jurors are made aware of
the names of all of those persons knowledge of whom on their part might give rise to the
suspicion of prejudice. The clerk should tell the jurors that if they do have knowledge of
such a person, they should speak to the clerk privately about the matter, so as to avoid the
risk of tainting other jurors and to give the clerk an opportunity to assess what is said and,
if necessary, bring it to the attention of the judge and the parties;

. The judge should check with the clerk of court before she/he takes the bench that the clerk

has carried out these duties and if not, ask them to do so.

. Jurors will each be given by the Jury Attendant a copy of the document “Your

Responsibilities as a Juror”.

. If the priority trial cannot commence see “Repurposing jurors” below.
. The judge will come onto the bench (see “Procedure after judge takes the bench” below).

[For trials proceeding via the Edinburgh Remote Jury Centre, the judge will ask for jurors to
be connected by audio/video link. The clerk will call the case. The judge may want to ask
the jurors if they can (see and) hear proceedings effectively.]

. At this stage the judge may want to thank the jurors and substitutes for attending and

explain that everyone present should listen to what is said, or could do so after the clerk
has called the case and invited the jurors to enter the jury box. (See “Before the indictment
is read” below)

. Not guilty pleas and appearances will be confirmed by parties in the presence of the jury.

(See “Tendering a plea” below).

. Before the indictment and any special defence is read, the judge will invite the jury to

retrieve those documents from their jury pack.

The judge will hand over to the clerk who will read the indictment [and any notices of
special defence.] (See “Reading the indictment and any special defence” below)

The clerk will administer the jury oath or affirmation. (See “Swearing the jury” below) A
procedure was approved for remote trials by the Lord Justice Clerk. The procedure aims to
avoid affirming jurors having to move to the front of the jury and do so individually.

The judge will then make appropriate opening remarks such as ‘suggested opening
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remarks and impartiality questions’.

13. The judge will deal will address unused substitutes and allow them to leave with the
court’s thanks and either confirm that their jury service is complete or provide appropriate
instruction on what they must do.

14. The judge will address the jury using words such as those in ‘Suggested introductory
remarks: Introducing the case and procedure to the jury’.

15. At the conclusion of those remarks, the judge will give read the part of the ‘Written
Directions’ which apply in all trials and any of those in the menu of further introductory
directions which are applicable in the trial.

Swearing in the Jury

When administering the oath to jurors, they should raise their right hand, say | do and also nod
when taking the oath.

Affirmation

If any juror wishes to affirm they will do so while remaining in their allocated seat and, if there is
more than one, they will take the affirmation collectively. The clerk will not ask them to raise their
hand. They will be asked as a group, if more than one, to repeat the following, stating their name
as noted at the start:—

"I, (name), do solemnly, sincerely and truly declare and affirm that | will well and truly try

n »n

the accused and give a true verdict according to the evidence".
Repurposing jurors

Section 88 of the 1995 Act provides as follows:

“(1) Where the accused pleads not guilty, the clerk of court shall record that fact and
proceed to ballot the jury.
....(4) Notwithstanding subsection (1) above, the jurors chosen for any particular trial may,
when that trial is disposed of, without a new ballot serve on the trials of other accused,
provided that—
(a) the accused and the prosecutor consent;
(b) the names of the jurors are contained in the list of jurors; and
(c) the jurors are duly sworn to serve on each successive trial.”
[Emphasis added]

If jurors have been balloted for trial A and attend court the following day, but trial A does not
proceed for some reason [e.g. the accused pleads guilty or fails to appear, an essential witness is
absent] AND the Crown has a back-up trial, B, which can proceed, the court can, if all parties
consent, use the jurors balloted for trial A as the jury in trial B, which can then start.

The basic requirements to invoke the use of section 88(4) are:

III

1. that jurors have properly been balloted for “a particular trial”; and

2. “that” trial has been “disposed of”.
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This does not mean that the “case” be disposed of. The focus is on the “particular trial” for which
the jury have been balloted, not the case.

If the section 88(4) procedure is in play and trial B is due to proceed with the re-purposed jury,
then the court should proceed as follows:

e The trial which is not proceeding, and for which the jurors have been balloted, should call
and should be “disposed of” for the day, whether by postponing/adjourning, deserting,
granting a warrant for the accused etc;

e The clerk should check with the jurors in attendance, as would be normal, that they do not
know the accused or a witness in trial B and that there is no other reason for them not to
serve;

e Whilst it may be preferable if the back-up trial calls, with the accused present, and the

matter of utilising the section 88(4) process is aired, it is not essential .8

2. the record of proceedings of
the subsequent trial states that the jurors who served on the preceding trial
also served on the assize of the accused then under trial and that no objection
was made to the contrary; and

3. those jurors must be sworn
together in the presence of the accused in the subsequent trial.

As it is put in Renton and Brown at para 18-39:

“The consent of the accused need not be his personal consent but may be given on his
behalf by the counsel or agent appearing for him even although he is not present at the
time. It would appear that, at any rate in the latter case, the consent can be withdrawn at
any time before the jury is sworn.”

Jurors are then sworn etc. in the normal way.

Note: If there is a chance that the back-up trial might go ahead the judge will need to have
prepared the written directions (see below re introductory written directions) for that trial just in
case, so that they can be printed and put into folders. It may of course turn out that these are not
needed or at least not needed there and then, if the priority trial goes ahead.

All hearings to be recorded
The High Court has recently commented that:
“it is quite inappropriate to have what appears to be regarded as informal hearings in

solemn proceedings. Any oral exchanges between parties and the sheriff should take place
at a hearing after the case has been formally called. Where ... the calling is at a trial diet all

. . 1
proceedings require to be recorded.” 2
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Jurors with disabilities

The fact that a juror suffers from a disability is not of itself a reason to exclude a juror, unless s/he
seeks excusal on that basis. Any issues in that regard should have been flagged up in advance of
the trial with the Jury Liaison Officers™ so that reasonable adjustments can be made where
required, but if issues arise on the day of trial with a balloted juror, the judge should make
enquiries via the clerk of court as to what adjustments that person needs in order to participate
fully in the trial.

Procedure after judge takes the bench

Before the indictment is read

At this stage - i.e. before the indictment is read and the jury sworn — it may be helpful for the
judge / sheriff to address both empanelled and unempanelled jurors along the following lines:

“Good morning/afternoon. Thank you for coming in in answer to your citation to serve as
jurors. (Apologies for any delay)

Can | ask that everyone, those picked for the jury and potential substitutes / those who
have not yet been picked, to listen carefully to all that is about to be said?”

This may save court time in the event that a substitute juror requires to be sworn — see below.
Reading the indictment and any special defence

The indictment is read using the third person and omitting any reference to the designation of the
accused, whether that is “Prisoner in the Prison of...” or “whose domicile of citation has been
specified as ... ”. Otherwise the indictment is read in full, including any docket thereon, although
the judge may direct the clerk to read an approved summary in cases where the indictment is
lengthy or complex.

Provision is made in section 88(5)(b) for a summary of the charge (or charges), as approved by the
trial judge, to be read to the jury “because of the length of complexity of the indictment”. Such a
procedure would require some advance work by the prosecutor and defence to prepare such a
document for approval and distribution to the jury

Then the clerk reads any special defence which is insisted upon. This requirement may however be

dispensed with on cause shown,?? although in that event the judge must inform the jury of the
lodging and general nature of the special defence.

The clerk must not read to the jury any notice lodged by one accused under section 78(1) of an
intention to incriminate a co-accused. A judge should be vigilant to ensure that no reference is
made to such a notice in the presence of the jury. When this has occurred it has sometimes led to
desertion and starting again with a new jury.
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If an accused intends to incriminate someone other than a co-accused, then that is a special
defence which requires to be read.

Swearing the jury

Once the foregoing is complete, the Clerk of Court should ask the jurors to rise, if they have been
allowed to remain seated so far. The clerk then asks each of the jurors to raise her or his right
hand and to say “l do” after the clerk has read over the oath to the jury. A juror is entitled to
affirm, rather than take the oath. Once the jurors are sworn, they resume their seats.

Once the oath/ affirmation has been administered, the judge makes her or his introductory
remarks.

Introducing the case to the Jury: introductory remarks and written directions

Introducing the case to the jury

At one time, it was quite common for a jury trial to proceed immediately with the leading of the
first Crown witness, but the practice developed over time of judges introducing the case to the
jury, to provide jurors with an overview of the legal and evidential rules governing all cases, to
acquaint them with the procedures to be followed and introduce them to agents/counsel involved

During the COVID-19 pandemic significant changes were introduced to the arrangements for
conducting jury trials, including to introductory procedures to be followed by judges. Detailed
guidance about these procedures is provided in this throughout this chapter. Whilst some of the
procedures are expected to be temporary, such as the location of juries at remote sites, others,
namely the judge’s introductory remarks and the provision of written materials and directions, will
continue beyond the pandemic as standard practice as the Lord Justice Clerk explained in giving
the opinion of the court in Hattie v HM Advocate 2022 SCCR 80. Arrangements which relate to
Remote Jury Centre trials only are detailed in the chapter entitled “Specialities in Remote Jury
Centre Trials”.

Introductory written directions

Since July 2020 all jurors have been provided with the following written materials at the start of
the trial:

1. A note of their duties and responsibilities; and
2. A document, entitled “Written Directions for Jurors in Scottish Courts”, explaining the
general directions that apply in every case, including, if appropriate, specific directions in
relation to:
a. Dockets;
b. Notices of special defence;
c. Multiple charges;
d. Multiple accused;
e. Concert; and
f. Mutual corroboration

It is the judge/sheriff’s duty in each case to ensure that the appropriate written directions are
provided to and read to the jury (see further guidance below), including such of the specific
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directions at part C of the written directions, as are relevant to the case.

In addition, the judge/sheriff may consider it appropriate or useful in certain cases to provide
additional written directions, either before the case commences or to supplement her/his charge.
See Consideration of Additional Written Directions for further guidance on this.

Introductory remarks

Wording is suggested for opening remarks at the very start of the trial including suggested
guestions to ensure the impartiality of the jurors. There is also a suggested form of introductory
remarks, setting out what may be termed “housekeeping arrangements”. Judges should feel free
to impart this information in their own way and in their own words, reinforcing what is said in the
written directions along with the note of responsibilities referred to above, which the jury will
already have in their packs.

Before making the suggested introductory remarks, judges should address the issue of whether
any juror, on hearing the indictment (and any special defence) being read over, realises that he or
she knows something about the case or one of the persons named.

It has become standard practice to ask the jury, and to make it clear that all those present who
may be picked as substitutes must also listen, a series of questions along the following lines,
before adjourning to allow the jury to settle in.

Jurors should be asked not to answer the questions in open court but to bring any issue to the
attention of the clerk of court (via the macer or court officer) during the adjournment (see below)
so that any difficulty can be considered and addressed. They should be told not to share any such
difficulty with any fellow jury member(s)

1. Do you know the accused [name(s)] either directly or indirectly?

2. Do you recognise the person sitting in the dock, between the two uniformed officers?

3. Do you know any other person mentioned in the indictment [or the person(s) named in the
special defence]?

4. Do you know of any person who is or might be a witness to this case?

5. Do you know of any reason why you could not impartially serve as a juror?

6. It is impossible to predict with certainty how long the case will last, but those who are
familiar with it expect it to take around [..number...] days. Does the length of the trial cause
you a really serious difficulty?

Section 88(7) of the 1995 Act gives the court power to excuse a juror from serving in a trial where
the juror has stated the ground for being excused in open court. A literal application of

section 88(7) of the 1995 Act runs the risk that a juror says something like “I know the accused
because he broke into my house last year”.

The judge will be informed of any problem by the clerk and, where appropriate, the judge can
have the clerk share the information with parties, or can do so personally in open court, absent
the jury. It is for the judge to decide whether or not a particular circumstance is a sufficient ground
for excusing the juror. It is then possible to comply with section 88(7) following the adjournment
without risking a juror saying something which may derail the whole trial at great inconvenience
and expense.
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A judge can simply pose a leading question, asking the juror to answer yes or no, e.g.;

“Am | right in understanding that in response to the questions | asked you gave certain
information to the clerk of court?”

If a juror has given a valid reason as to why they should not serve, they should be excused and a
fresh juror balloted. The indictment (and special defence) must be read over again unless the
judge determines under section 88(5) and 89 (2) to direct the clerk in the case of the indictment or
him/herself in the case of a special defence to offer summaries. Some judges have sought and
obtained the agreement of parties to summarise the charges for a new juror if a long indictment
has already been read, and have proceeded to do so without difficulty.

The judge can assess whether it is necessary to go through the questions again with the new juror
or whether it is safe to assume that they have been listening from the public benches. (see above)

If, as suggested above, all jurors and potential substitutes were asked to listen to the jury
questions, it would be sufficient to ask the new juror:

"Did you hear the questions | asked the original jury?
Please answer yes or no; did any of the questions | asked earlier cause a difficulty in your

serving on this jury?"

The answer will usually be negative, but if not then the juror should be asked to speak privately to
the clerk and the court could be adjourned briefly for that purpose.

Internet searches

Before any adjournment, the jury should also be given a caution about internet searches.
Appendix F includes a suggested form of words.

In this regard, the Appeal Court’s observations in Fraser v HMA 2013 SCCR 674 at para 55 are
informative:

“In order to combat the possibility of jurors conducting their own web searches, the courts
have adopted a strategy of telling jurors at the start of a trial not to do so and explaining to
the jurors why they are being told this. It is a common, and advised, practice to tell jurors
that they are not the detectives and that they should not make any investigations or
enquiries of their own about anything or anyone connected with the case. They are told
that it is vitally important to the administration of justice that they should resist any
temptation to carry out an internet search. The reason is often stated as being that the
case has to be decided solely on the evidence that the jurors are to hear in court. Some
judges ask the jurors to inform on their colleagues in the event of an apparent breach of
these words of caution and warn the jury of serious consequences should any juror be
involved in such a breach. However, other judges may regard this as overly intimidating and
may simply tell the jurors that, if it were discovered that one of them had accessed relevant
information on the internet, that could result in the premature termination of the trial or, if
a verdict had already been returned, the overturning of the conviction upon appeal. In
either case, the jury would be told, a re-trial may be the practical result with all its
attendant problems, including inconvenience to almost all directly involved.”
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Adjournment after commencement of introductory remarks

It is good practice at this point to have a short adjournment, in order that any issues arising from
the questions above can be dealt with and to allow the jurors to go to the jury room to leave
coats, bags etc, to get their bearings and to settle themselves down. The macer or court officer
should therefore be instructed to take the jurors to the jury room for this purpose; in some courts
in which lunch is provided in the court building, menus are available and these can be completed
at this point in the jury room.

Unempanelled jurors

During the adjournment, the unempanelled jurors or substitutes should be asked by the judge to
remain in the courtroom, in case a substitute juror does require to be taken from their ranks or in
case they will be required immediately for a ballot in another courtroom. The judge should also
take the opportunity to discuss with the Crown the day or hour at which the unempanelled jurors
should return to court for another case (if at all). In busy jury courts, jurors are cited in batches for
cases throughout the sitting and some courts maintain a telephone “Helpline” which is updated
every afternoon with information as to when jurors may be required. Accordingly, on the basis of
discussions with the Crown and with the clerk of court, the unempanelled jurors can be given
some indication, albeit tentative, as to when their services might be required again. It would also
be appropriate at this stage for the judge to explain to the unempanelled jurors that court staff
will do all that they can to avoid inconvenience to them, but that jury service is a very important
public duty, etc. A jury citation lasts not just for one case, but for all cases in the sitting.

After this has been done, the judge may require to rise briefly while the macer or court officer
checks that the empanelled jurors are ready to return to the courtroom and, if so, to bring them
back from the jury room.

Once the empanelled jurors return to the courtroom, and it is clear that no substitute juror is
required, the unempanelled jurors can be released. This matter is dealt with in Pullar v HM
Advocate 1993 SCCR 514 at 523D-G, where it is suggested that if there has been a brief
adjournment as suggested, there has thus been an opportunity for any juror to communicate with
the clerk about any potential difficulty s/he might have and the trial may simply proceed.

Reading the written directions

After the adjournment, the judge should conclude the introductory remarks and then go on to
read the written directions to the jury.

(If the judge thinks it necessary to say something about the pandemic a suggested form of words is
contained in "COVID-19 Jury Information" below. As jurors return to court rooms from July 2022
onwards, it can be anticipated that there may be a degree of anxiety for some jurors. In
considering whether to use the wording in the "COVID-19 Jury Information" section, it may be
useful for judges to know that from 4 July onwards, in line with current public health guidance,
clerks and other SCTS staff will convey to jurors that the following measures to mitigate the risks
of COVID-19 are in place:

e Whilst no longer mandatory, we continue to strongly recommend using face coverings
when in our buildings and seated in courts, in the interest of everyone’s safety;
e We encourage everyone to take a common sense approach to maintaining and respecting
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others’ personal space whilst in our buildings and when possible to do so;
e We are maintaining enhanced cleaning arrangements across the estate;
e We are maintaining ventilation levels in line with guidance.

It is the judge/sheriff’s duty in each case to ensure that the appropriate written directions are
provided to and read to the jury (see further guidance below), including such of the specific
directions at part C of the written directions, as are relevant to the case. In addition, the
judge/sheriff may consider it appropriate or useful in certain cases to provide additional written
directions, either before the case commences or to supplement her/his charge. See Consideration
of Additional Written Directions for further guidance on this.

In his Memo to Sheriffs Principal of 26 November 2020, the Lord Justice General concluded as
follows:

“Some judges and sheriffs may think it burdensome to use this new procedure. Some may
feel that it delays unnecessarily starting the trial with the leading of evidence. The answer
to such thoughts and feelings is that our court system should not be designed for the
convenience of judges and lawyers, but to provide effective and efficient justice. The
evidence is clear. The provision of substantive written directions, and to do so in advance,
enhances the capacity of jurors to recall and understand the evidence and the content and
effect of the legal directions. | would therefore be grateful if you could forward this note to
the sheriffs in your sheriffdom and advise them that both | and the Lord Justice Clerk are of
the view that the interests of justice require that solemn trials in the sheriff court should be
conducted following the same procedure. The adoption of the new process of providing
written directions should not be regarded as optional” [emphasis added]

Further, the judge should not seek to depart radically from or summarise these directions, as
underlined by the Appeal Court in Hattie v HM Advocate 2022 SCCR 80, where the court opined:ﬁ

"[16] Judges are very strongly encouraged, and advised, to use the specimen pre-instruction
directions. The specimen written directions are prepared in a clear, concise manner
designed to be easily read, digested and understood. Their origin was explained by Lord
Turnbull in giving the opinion of the court, comprising also the Lord Justice General and
Lord Menzies, in SB v HM Advocate[2021] HCJAC 11 at paras 49 and 50 (emphasis added):

“49. The second matter concerns the recent introduction of some quite radical changes to
the way in which instruction is delivered to juries by judges. In discussion between the Lord
Justice General, the Lord Justice Clerk and the Jury Manual Committee of the Judicial
Institute, it was agreed that from July 2020 jurors should be provided with certain materials
in writing at the start of the trial. These are, a note setting out the duties and
responsibilities of a juror and a document setting out the general directions which apply in
every case, as well as, if appropriate, setting out specific further directions which the judge
considers are appropriate in the circumstances of the particular case.

50. Accordingly, at the commencement of trials jurors are now given general oral guidance
on the functions of the personnel and information about the timetabling of the case, all of
which is intended to reinforce the written note setting out juror responsibilities which is
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issued to each juror on their arrival at the jury centre or court. This is then followed by the
issuing of written instructions, which the trial judge will read to the jury, concerning the
separate functions of judge and jury, the nature of evidence, how to assess witnesses, what
is meant by an inference, the duty to decide the case only on the evidence, the presumption
of innocence, the burden of proof, the standard of proof, corroboration, and how these
issues impact upon the defence. Other written directions may be given as necessary
concerning issues such as the purpose of a docket, a notice of special defence, the law as to
concert and the concept of mutual corroboration.”

[17] It is well recognised that whilst slavish and, in particular, unthinking, adherence to the
words in the Jury Manual is not to be desired, a judge should not depart from the Manual,
in respect of the general pre-trial directions in particular, unless satisfied that it is necessary
so to do for the purposes of achieving a fair and proper trial. The issue was addressed in
White v HMA 2012 SCCR 807 (Sy), para 13:

“.. it should, on the other hand, be appreciated that the contents of the Jury Manual, which
have been devised by the judiciary for the judiciary, are intended to be an encapsulation of
sound law and good practice over the years. If a sheriff or judge wishes to depart from
these contents, he is of course free to do so in a given case, but he requires to take care, in
an ordinary case, before omitting a normal direction as described in the Jury Manual, or
including an unusual direction or observation. This is particularly important when giving the
jury the general directions applicable in almost every criminal case."

As the point is expressed in Renton & Brown, Criminal Procedure, 6th edition, para 18.79.1

“while judges are not obliged to use the ipsissima verba of these directions, they would be
well advised to do so.”

These observations apply equally directly to the specimen written directions, which are
designed to address only the most commonly encountered issues.

[18] It is imperative that the written directions are read to the jury by the judge at the
outset of the case. It is not enough to give the directions to the jury and tell them to refer to
them if they wish, as the trial judge did in this case, saying “you may care to acquaint
yourself with that in due course”. The judge must go through the directions with the jury as
part of the introduction to the case.

[19] The written pre-instruction directions should be exactly the same as those spoken by
the judge. If, as should very rarely happen, the judge chooses not to use the specimen
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directions, as the trial judge here chose, the directions should cover the same subjects as
the specimen directions. Critically, they should be expressed in a similarly clear and concise
way. It is to be borne in mind that the purpose is to assist the jury in the task ahead of
them, to understand how to assess the evidence they are about to hear, and to recognise
its significance in the context of the case. Clarity and concision are required to assist this
process. It is not helpful, as happened in this case, for the trial judge to deliver the pre-
instructions in a lengthy, verbose, discursive fashion. It is even less helpful to deliver those
directions orally and yet issue the jury with the specimen written directions which have not
been read to them and to which only fleeting allusion is made. The jury here were in fact
given two different sets of directions at the start of the case: the specimen written
directions, which were not read to them; and the more convoluted ones prepared by the
judge, which were read to them but not furnished in writing. In this case, given that there
had been a clear and serious misdirection on the police interview, the issue of whether a
material misdirection resulted from the provision of different written and oral directions at
the same time, and the reference to concert, did not arise, but it is difficult to see that the
effect of these would have been other than highly confusing for the jury.”

Judicial conduct and management of the trial

Witness warrants

Whilst the court has power to grant a warrant to arrest a witness who has failed to attend in

response to a citation, or who has taken steps to avoid giving evidence, % it is rarely, if ever,
appropriate to grant such a warrant in respect of a vulnerable witness, and never in the first
instance.

There is an unreported and embargoed pre-trial appeal decision of 28 July 2022, = concerning a
prosecution brought under section 1 of the Domestic Abuse (Scotland) Act 2018. The complainer
was a deemed vulnerable witness and the court explained its thinking in responding to a
suggestion that the Crown was at fault for not seeking a witness warrant for the complainer, at
para 21 of its opinion:

“...This is unrealistic. It runs entirely contrary to the modern understanding of the inherent
vulnerability of complainers in sexual and domestic abuse cases and the suitably cautious
approach of the Crown Manual (above). It is quite inappropriate in sexual and domestic
abuse cases for complainers, who may be regarded as vulnerable, to be arrested and thus
kept in custody pending liberation at a court appearance, or perhaps even until the trial
diet, thus adding to any trauma which they might have already sustained. The appropriate
course is, at least initially, to persuade the complainer to attend the trial, no doubt by,
amongst other things, putting in place vulnerable witness measures. Better still, as was
made clear in Graham (at para [20]), steps should be taken to have the complainer's
testimony taken on commission. It would certainly have been wholly unsatisfactory, in the
circumstances narrated, effectively to end the prosecution, especially without knowing the
reasons for the complainer's reluctance to appear in court.”

Effective use of court time

In 2023 our solemn courts confront an extraordinary backlog of criminal trials with many accused
persons and witnesses having to wait years for trial. The backlog is a serious social problem with
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an obviously acute impact on those remanded in custody, some of whom will be acquitted. There
is a substantial impact on witnesses, many of whom may be vulnerable, who are kept waiting for
years before giving evidence. The backlog puts considerable strain on lawyers, court staff and
judges.

Finding ways to shorten trials is the most effective thing that judges can do to address the backlog
because shortening trials enables more trials to be run within the same court capacity. By
increasing court capacity in this way, we will make better progress in reducing what is proving to
be a very durable as well as substantial backlog.

We are running historically high numbers of jury trials in both the High Court and Sheriff Court
with extra capacity created to address the backlog. It goes without saying that judges should
ensure that optimum use is made of extra capacity.

Recognising the problem, and drawing on our collective experience, that of colleagues and other
resources, notably High Court Practice Note No.1 of 2013 (which strictly speaking only applies to
the High Court, but contains practice which can readily be followed and indeed often is followed in

the Sheriff Court)* the Jury Manual Committee has created a new subsection focussed on
effective use of trial court time. Many judges may have worked out other ways in which to ensure
that time is used effectively but we offer some suggestions which judges can apply as appropriate
in the circumstances of their cases.

At all stages of procedure, reducing the number of witnesses called through effective pre-trial
preparation and diligent and imaginative use of joint minutes is the most effective measure
available to shorten trials and increase court capacity.

Even before the acute difficulties caused for jurors by the Covid:19 Pandemic it was recognised
that jury service involves considerable disruption to the lives of members of the public to whom
we owe it to take no more of their time than necessary. PN 1 of 2018 which introduced the Long
Trial Protocol was another step on the journey to achieving this objective where possible.

For all of these reasons, sound case management and good use of court time are now more
important than ever

There is potential to make better use of court time at different stages of the trial which are
examined in turn.

Pre-trial

Effective case management at preliminary hearing and first diet is of crucial importance in
ensuring that trials require no more court time than is necessary in the interests of justice. These
considerations may appear to belong less in the Jury Manual and more in other works such as the
Preliminary Hearing Bench Book, with particular reference to what is written at paras 6.7, 6.7.1
and 6.7.2 on the subject of agreement of evidence. Nevertheless they bear repeating and some
will continue to be relevant at commencement of trial and throughout its duration.

e Encouraging parties, and particularly the Crown, to make more and better use of
statements of uncontroversial evidence is an obvious first step towards shortening the
time needed for trial.

e Ensuring that parties comply with their statutory obligation, under section 257 of the 1995

Page 4.21 /131


https://www.judicialhub.com/mod/wiki/view.php?id=11886

Act, to identify evidence which can be agreed.

e Ensuring that parties, and particularly the Crown comply with the obligation to identify
those witnesses who will be called in the trial.

e At PH/FD, it may be useful to remind practitioners of the terms of PN 1 of 2013 at para 7:

“7. Adjournments should not normally be granted in the middle of a trial in order for parties
to carry out preparatory or other work which should have been attended to before the
commencement of that trial. In particular, adjournments to “edit” transcripts, “sort”
productions and related matters, which ought to have been completed in advance, should
not, normally, be permitted.”

Delay in starting a trial for a short joint minute to be typed was subject to trenchant criticism by
the appeal court in McClymont v HM Advocate 2020 SCCR 160. At paragraph 50 the court
observed that where possible a joint minute should have been completed and signed at first diet
and “in any other circumstances joint minutes ought to be prepared outwith court hours.”

At para 51 the court referred to prospective jurors being kept waiting for the joint minute to be
prepared as unacceptable, explaining that: “This sort of unnecessary delay undermines the court’s
reputation and standing in the mind of the public and ought not to be repeated.”

It continues to be the case that substantially more witnesses than necessary are called to give
evidence in solemn trials. Unless there is a very strong presentational or other reason for adducing
a witness to speak to undisputed evidence, the relevant facts should have been established by
SoUE or joint minute.

The remote ballot

So long as a trial begins with a remote ballot, which considerably reduces inconvenience for
potential jurors and must also save considerable costs in jury expenses, there is an inbuilt loss of
trial court capacity of a day at present and half a day if it becomes possible routinely to both
perform the remote ballot and introduce the case to the jury on the same day.

The remote ballot stage presents an excellent case management opportunity. With no jurors
present, it is possible to have a very candid discussion with parties to see if more evidence can be
agreed which may reduce the number of Crown and defence witnesses who need to attend. The
preparation of any joint minute can be accomplished whilst the clerk is telephoning balloted jurors
avoiding the situation which drew the ire of the appeal court in McClymont. Discussion with the
Crown as to which witnesses are being called, and whether they are actually necessary, can claw
back a lot of time and reduce the number of witnesses required who are also travelling and
congregating in witness rooms. So there is a wider public benefit as well as the benefit of
shortening the trial. Whilst in an ideal world all such matters would have been sorted out at PH/FD
it is still better late than never at the start of the trial.

Getting started

If the Crown seek time to consider seeking a witness warrant, judges may usefully encourage the
clerk to tell them to get on with it. Once they have the warrant, they do not have to execute it, but
they then have some leverage over a witness who may be reluctant. Different considerations
apply if the witness is vulnerable; See "Witness Warrants" above.
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In current circumstances it is not possible always to permit the Crown, or defence, to insist on
adducing witnesses in a particular order, however advantageous it may seem to parties to be for
presentational purposes. Court time is a precious resource which must be treated as such.

Note

If there are problems about the availability of civilian or professional witnesses, is there a
police interview recording which can slot in until they arrive? Or an evidence on
commission recording?

If a problem arises during the evidence of a particular witness, judges can encourage the
making of progress by interposing another witness using the power under section 263(2).
The production of a handwritten witness statement, whilst useful is not compulsory as a
matter of law. There may be no written statement and yet the sense of what another
witness will say about what a witness has said can be put for contradiction . The typed
versions are sufficient almost all of the time although in most cases the handwritten
statements are available anyway.

Further agreement of evidence can be used to avoid delay in waiting for a Crown or
defence witness if parties apply their minds to the problem and find a mutually acceptable
formula for presenting agreed facts which a witness would otherwise have spoken to.

In the High Court, judges have solved sudden witness availability problems by allowing,
with the agreement of parties, evidence to be taken remotely under the emergency
coronavirus legislation. It has been used to allow a witness who started giving evidence in
person, but had to Covid-isolate during a weekend adjournment, to finish remotely from
home. A defence witness whose babysitting arrangements fell through was permitted to
give evidence remotely from home. Her evidence was not controversial but considered
important by the defence. No problem arose in either instance but judges would be well-
advised to consider the views of parties and would need to consider the particular
circumstances before determining whether to proceed in this way.

Although certain duties under section 257, to identify facts which might be agreed, subsist only
until the start of the trial, there is no restriction under section 256 or at common law to joint
minutes of agreement being entered into during the trial and introduced into evidence at times
which are convenient for both prosecution and defence. There is no absolute requirement that it
must be done at the start even if that is often preferable. It is a common occurrence for parties to
enter into further agreement as the trial proceeds and one which is to be encouraged, but as the
court explained in McClymont it should not delay the trial. In the High Court parties are adept at
producing joint minutes outwith court hours.

The judicious use of joint minutes assists the jury, by reducing the number of decisions which they
have to make. It benefits parties by conclusively establishing certain facts which are not in
dispute.

Proceeding in the absence of the accused - Section 92 and 92(2A)

Ordinarily, all of the trial must take place in the presence of the accused as provided by section 92
of the 1995 Act. This is subject to the provision in subsection (2) relating to misconduct and
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removal and subsection (2A) Subsection (2A) empowers a judge, on Crown motion and having
heard parties, to proceed with and conclude the trial in the absence of the accused if an accused
fails to appear after evidence has been led which substantially implicates the accused in respect of
any of the charges on the indictment and where the court is satisfied that it is a stage of the
proceedings where it is in the interests of justice to do so..

Plainly there are criteria to be met and judgment is required on where the interests of justice lie
but the power has been used in the High Court on a number of occasions allowing trials to be
concluded rather than delayed or deserted. It has been used when an accused failed to appear at
the stage of speeches and where an accused failed to appear for the judge’s charge.

In a multiple accused murder trial, where a remanded accused could not be moved from prison
because he was medically unfit in circumstances where it could be inferred that he must have
taken illicit intoxicants, the court used the power at a stage when the unfit third accused had
already given evidence and the fourth and final accused was giving evidence. The fourth accused
continued to give evidence and call witnesses in the absence of the third accused who was
permitted to rejoin the trial the following day when he was fit. The third accused appealed on the
ground that the situation was not catered for by section 92(2A) and there had been a miscarriage
of justice. In refusing leave at first and second sift the court confirmed that the conditions of the
subsection were met and there was no miscarriage of justice; Ross Fisher v HM Advocate, leave to
appeal refused by Lord Justice General, Lord Pentland and Lord Matthews 30 September 2022.

Trial court time and making the best use of it

The trial judge is responsible for ensuring that best use is made of court time as Lord Justice
General Gill explained at paragraph 11 of PN 1 of 2013:

“The responsibility of ensuring compliance [with the terms of the PN] rests with the trial
judge. In that regard, the judge should not always wait until his/her court is ‘ready’, but
should secure that it is ready for him/her on time at the start of each session.”

The Practice Note should be considered by all judges undertaking solemn criminal business who
should particularly note the following from it:

e Courts should commence at 10 am on every day of the trial;

e A morning break should be kept to a maximum of 20 minutes at the end of which all
personnel should be back in place;

e Judges are encouraged to sit on after 4pm if it will permit a witness, and particularly a
vulnerable witness, to conclude their evidence.

In the High Court some judges will sit on till 5, 5.30 or later in order to finish the evidence of a
vulnerable witness. Where it can be anticipated, it is helpful to prepare the jury for such a
possibility by having the clerk find out, ideally during the lunch break, how late jurors can sit and
what arrangements they may need to make for this to be possible. It is also important that parties
and court staff are not taken by surprise by the judge deciding to sit late, for example after
4.30pm, so that they can, if necessary, make appropriate arrangements.

e It is open to the trial judge to sit earlier than 10am, in particular if there is a need to claw
back lost time, which will require checking that parties and the court can accommodate an

Page 4.24 /131



earlier start and the accused, if in custody, can be made available.
e Preliminary business such as adjourned diets for sentence should be scheduled to conclude
before 10 am and paragraph 6 of the PN states:

“Accordingly, although legal representatives may attend to commitments in other first
instance courts, provided they are scheduled to conclude before the trial
commences/recommences, this should not be permitted to delay trial proceedings.”

e Paragraph 5 of the PN is of particular importance in setting out what is required in order to
make the best use of court time in trials:

“Time should not be wasted as the result of early afternoon adjournments. For example, in
the normal case, there is no reason why, if time permits, speeches should not be “split”
overnight. Equally, there is no reason why a charge should not be “split” overnight. In short,
in the absence of exceptional circumstances, speeches and charge should proceed up to the
end of the normal court day.”

It follows that there is no reason why a jury should not be invited to start their deliberations late in
the afternoon so long as judges are careful to ensure that jurors are aware that they will have as
much time as they need to consider their verdict. The situation before amendment to section 99 in
2003 was different. Jurors could not separate and would face the prospect of being taken to
overnight accommodation, but even then a jury being put out at 1550 and returning a verdict at

1809 having been given a cut-off of 1900 was not a miscarriage of justice.

In recent times High Court judges have been putting juries out to start considering their verdict up
to and after 4pm without attracting appeals. In such circumstances juries generally require to
come back the next day, but they will have made a start and time is not wasted.

Conclusion

Adhering to the terms and spirit of Practice Note 1 of 2013 to the greatest extent possible will
serve to reduce the backlog and reduce its associated pressures on all concerned.

Day-to-day adjournments

From time to time during the trial, a judge may consider it appropriate to remind the jury that they
must not discuss the case and the issues in the case with people outside the jury; that they have
not heard all of the evidence and that the time for reaching decisions and conclusions on the case
and the issues in the case will come when they commence their deliberations after closing
directions; and that they should not seek to access outside sources of information about the case
and any issue it raises.

Section 88(8) of the 1995 Act covers the exceptional situation in which the court may, either ex
proprio motu or on the motion of the prosecutor or the accused, order that the jury should be
kept secluded during an overnight adjournment. There appear to be no reported cases in which
this particular section has been used. It is of course distinct from section 99(4), which covers the
wholly exceptional situation in which a jury has to be secluded overnight when considering its
verdict: see "Will overnight accommodation be required?" below.
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Pleas of guilty from co-accused during trial

The tendering of a plea of guilty from a co-accused during a trial does not prejudice the fair trial of
the remaining accused. If the co accused has a record, this should not be tendered until the jury

have delivered a verdict on the other accused.?®

Judicial intervention and questioning of witnesses

Questioning from the bench should be undertaken with extreme caution.?” In SG v HMA the
following excerpt from Livingstone v HM Advocate 1974 SCCR (Supp) 68 was highlighted:

"I must deprecate the practice of such constant interruptions by a presiding judge. Basically
his function is to clear up any ambiguities that are not being cleared up either by the
examiner or the cross-examiner. He is also entitled to ask such questions as he might regard
relevant and important for the proper determination of the case by the jury, but that right
must be exercised with discretion, and only exercised when the occasion requires it. It
should not result in the presiding judge taking over the role of examiner or cross-examiner.
Normally the appropriate time to put such relevant questions as he may think necessary for
the proper elicitation of the truth is at the end of the witness's evidence, and not during the
course of examination or cross-examination."

In referring to that dictum, the court observed in Green and others v HM Advocate 2020 SCCR 54
that a presiding judge was entitled, if not required, to clear up ambiguities which the parties have
failed to address. This would normally be undertaken when such ambiguities occur. It was not
desirable to delay such action until the conclusion of the evidence from a witness. The court
further observed that an intervention aimed at questions, which were relevant and important for
the proper determination of the case and which remained unanswered, should be posed at the
conclusion of the evidence from a witness. These would tend to be obvious questions which had
not been asked but it was felt had to be asked prior to the jury considering its verdict. Such
situations were considered to be rare and great care should be exercised to avoid opening a
matter which parties had deliberately not probed.

The presiding judge/sheriff requires to ensure that questions asked for clarification do not verge
on cross examination of a complainer. Further, any comments made from the bench, even outwith
the presence of jury/witness, of necessity require to be measured. It is essential that no witness is
treated in a bullying or disrespectful manner. The right of cross examination does not extend to

insulting or intimidating a witness.?® In Donegan v HM Advocate 2019 SCCR 106, judges and
sheriffs were reminded to temper the use of questions of a derogatory and insulting nature,
notwithstanding they might be asked without objection from the legal representatives.

The judge at first instance must be prepared, where appropriate, to intervene when cross
examination strays beyond proper bounds, both in terms of its nature and length for which a

complainer can be expected to withstand a sustained attack.?

In Wilson v HM Advocate 2019 HCJAC 36 criticism was made of the removal, at the conclusion of
the complainer’s evidence in chief, of the screen which had been employed to enable the
complainer to give evidence, so that dock identification could take place. It was made clear that
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this should not have occurred.

Objections to evidence

Objections to the admissibility of evidence ought to have been addressed at the preliminary
diet/first diet per section 72(6)(b)(ii) or 71(2) and section 79.

Once a trial has commenced an objection may only be raised with leave of the court which must
apply the criterion in section 79A(4) of the 1995 Act:

"(4) Where the party seeks to raise the objection after the commencement of the trial, the
court shall not, under section 79(1) of this Act, grant leave for the objection to be raised
unless it considers that it could not reasonably have been raised before that

time." [Emphasis added]

Before the court can consider such an objection the judge must be satisfied that it “could not
reasonably have been raised before that time”. The Appeal Court has held that this prohibition
should be strictly adhered to and does not contravene the accused’s right to a fair trial.®® The
provision has considerable benefits in the management of the conduct of the trial.

Nevertheless, as the Appeal Court observed in Ahmed v HM Advocate 2020 HCIAC 37 it is part of
the professional responsibility of any representative acting on behalf of an accused to object to
the eliciting of inadmissible evidence or any other questions which appear to contravene the law
of evidence and procedure. Subject to the terms of section 79A(4) (above) the presiding judge
requires to hear an attempt to meet the criterion in that section and if so satisfied, the objection
itself, unless it is patently misconceived.

Whenever one of the parties makes an objection to a question put by her or his opponent, the
judge has to decide whether to ask the jury to retire when the point is argued. To the extent it can
be practically facilitated, time is sometimes saved if the lawyers are invited to have a private word
in a corner of the court room away from microphones. This often resolves the issue without
requiring to exclude the jury. Whilst exclusion of the jury will sometimes be necessary, some
objections can be dealt with immediately if the point is short. The real question is whether the
discussion between parties and judge will reveal something which the jury ought not to hear and
which might taint their view of the case. This may not be immediately obvious, in which case the
judge may require to hear at least some of the argument before deciding whether to put the jury
out. The parties themselves may suggest that the objection should be argued outwith the
presence of the jury, a suggestion which the judge may choose to follow immediately or may seek
a brief and coded explanation of why that would be necessary before deciding if the jury are to be
excluded.

Of course, in a case with frequent objections, repeated retirals may annoy the jury but the judge
should always ensure that any exasperation which s/he feels is not communicated openly in the

presence of the jury, lest it be thought that the judge is favouring one side or the other.

Cases involving sexual offences- section 275 applications
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What has been observed already in relation to judicial conduct applies with equal force in cases
involving sexual offences. In such cases it may also be necessary to deal with late section 275
applications or to revisit decisions made in earlier applications.

It is worth stressing here the mandatory language of section 274(1) - to the effect that in cases to
which it applies, "the Court shall not admit, or allow questioning designed to elicit evidence [of the
nature described in the section]", unless an application has been granted in terms of section 275.

Any application in terms of section 275 will normally have been disposed of prior to the trial diet.

(Although strictly speaking outwith the ambit of the Manual the principles to be applied are set
out in Renton and Brown paragraphs 24.161 — 24.161.4 and in the the full bench decisions of UM
v HM Advocate 2013 SCCR 215 and H v HM Advocate 2020 SLT 1063. Other decisions of particular
relevance to the trial stage include:

e SG v HM Advocate 2020 SCCR 79,
e HM Advocate vJW 2020 SCCR 174, and,
e MacDonald v HM Advocate 2020 SCCR 251.

There is a very useful and detailed synopsis on these provisions in chapter 9 of the Preliminary
Hearings Bench Book which can be found on the "Bench Books" page of the Judicial Hub. What is
set out in that chapter applies with equal force in sheriff court cases and is essential reading.)

Notwithstanding any prior decision to admit evidence or allow questioning in terms of an
application made in terms of section 275, the court has power at any time in terms of section
275(9) to limit the extent of such evidence admitted or questioning allowed as it thinks fit.

Subsection 275(9) has now been authoritatively interpreted on appeal.ﬂ The court confirmed that
the power to limit can extend to a complete revocation of the earlier decision. The court would be
obliged to do so if the effect of the earlier grant of a section 275 application would be to permit
the admission of inadmissible material wholly irrelevant to the issues at trial and in breach of the
protections bestowed by the statutory regime. The court also confirmed that this may be done
during the trial, observing that the statutory language points away from the power only being
available in light of changed circumstances. The provision:

"not only allows the court to exercise the power "as it thinks fit", but enables it to do so
"notwithstanding the terms of its decision under subsection (1) above" or any condition
attached to the grant.”

The court reiterated that "the court has a duty to ensure that the legislation is applied" and
explained, in examining a judge's power to raise the issue of a subsection 9 limitation ex proprio
motu:

"This may happen at a subsequent preliminary hearing, or more probably at trial. There
may arise circumstances, such as the present case, where it is obvious that an unopposed
application has resulted in the prospective admission of evidence which would be wholly
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irrelevant to the issues at trial. The reasons why a limitation on the grant may be
appropriate may be more nuanced, resulting from developments at trial or the way certain
evidence has emerged. Whether to invoke the power in section 275(9) will be a decision for
the individual judge in these circumstances. If there are sound reasons for believing that
the effect of the approved application would be to admit evidence which was in reality
inadmissible according to law, and in breach of the protections offered by the statutory
regime, judges are obliged to review the matter under section 275(9)."[Emphasis added]

As has already been noted under the general observations, it is essential that judges familiarise
themselves with the full terms of any prior decision on such an application. Further, the operation
of sections 274 and 275 require to be the subject of continual assessment throughout a trial. It
accordingly is extremely important to be fully familiar with what is laid down in these decisions as
summarised in chapter 9 of the PH Bench Book. Reported appeal decisions reveal instances in
which applications made in terms of section 275 have been granted in circumstances in which they
should either have been refused or limited to a significant degree.

Jury directions under s.288DA and s.288DB during or after a witness’ evidence

[Judges may wish to consider whether to give the statutory directions at the end of, or during, a
witness’ evidence rather than in closing directions only. This may be appropriate if much has been
made of delay etc or in a lengthy trial.]

Possible directions during, or at the end of, a witness’ evidence

DELAY IN REPORTING

Members of the jury, you have just heard [adapt as appropriate] evidence suggesting that the
complainer did not tell, or delayed in telling, anyone/a particular person about an offence, or did
not report, or delayed in reporting it to the police. You [also] heard questions being asked or
statements made with a view to bringing out, or drawing attention to, evidence of that nature.

When you come to consider your verdict, you will have to consider these matters. But you will
need to bear in mind that there can be good reasons why a person against whom a sexual offence
is committed may not tell anyone about it, may not report it or may delay in doing so. This does
not, therefore, necessarily mean that the allegation is false. [if appropriate] You will also have to
consider the explanations given for this.

LACK OF PHYSICAL FORCE OR PHYSICAL RESISTANCE

Members of the jury, you have just heard [adapt as appropriate] evidence suggesting that sexual
activity took place without physical force being used to overcome the will of the complainer or
without physical resistance on the part of the complainer. You [also] heard questions being asked
or statements made with a view to bringing out, or drawing attention to, evidence of that nature.
When you come to consider your verdict, you will have to consider these matters. But you will
need to bear in mind that there can be good reasons why sexual activity can take place without
someone using physical force to overcome the will of the complainer or without physical
resistance from the complainer. The fact that a person has not used physical force or that the
complainer has not physically resisted does not necessarily mean that the allegation is false. [If
appropriate] You will also have to consider the explanations given as to why there was no physical
force or resistance.
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Submissions as to sufficiency of evidence

Sections 97 and 97A deal with submissions in relation to sufficiency of evidence that may be made
at the close of the Crown case, the close of the whole of the evidence and the conclusion of the
prosecutor’s jury speech respectively

Section 97: No case to answer submissions
See generally Renton and Brown at paras 18.74-18.75.3.

A submission that there is no case to answer, which must be made in the absence of the jury, can
be made at the close of the Crown case by the defence and the prosecutor is entitled to reply.

Such a submission is essentially directed to the entirety of a charge or any alternative which would
arise. Different provisions permit submissions to be directed to a part of a charge, but at a

subsequent stage in proceedings.

Section 97 of the Criminal Procedure (Scotland) Act 1995 provides as follows:

“97. No case to answer.

1. Immediately after the close of the evidence for the prosecution, the accused may
intimate to the court his desire to make a submission that he has no case to answer
both-

a. on an offence charged in the indictment; and
b. on any other offence of which he could be convicted under the indictment.

2. If, after hearing both parties, the judge is satisfied that the evidence led by the
prosecution is insufficient in law to justify the accused being convicted of the
offence charged in respect of which the submission has been made or of such other
offence as is mentioned, in relation to that offence, in paragraph (b) of subsection
(1) above, he shall acquit him of the offence charged in respect of which the
submission has been made and the trial shall proceed only in respect of any other
offence charged in the indictment.

3. If, after hearing both parties, the judge is not satisfied as is mentioned in subsection
(2) above, he shall reject the submission and the trial shall proceed, with the
accused entitled to give evidence and call witnesses, as if such submission had not
been made.

4. A submission under subsection (1) above shall be heard by the judge in the absence
of the jury.”

The test for sufficiency

The submission is concerned only with the quantity of evidence and not its quality. All assessments
of the meaning and quality of the evidence are for the jury to make.

The proper approach to such a submission was explained by the Lord Justice General (Hamilton) in
Mitchell v HM Advocate 2008 SCCR 469 at para 106:
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“..when any question of sufficiency of evidence arises, in the course of a trial or on appeal, the
evidence relied on by the Crown is to be taken 'at its highest', that is, for this purpose it is to be
treated as credible and reliable and is to be interpreted in the way most favourable to the Crown.”
In a circumstantial case, the threshold for sufficiency is explained in the opinion of a full bench in
Megrahi v HM Advocate 2002 JC 99 in an often referenced explanation of what may be done with
circumstantial evidence at paras 31-36.

It is open to a trial court, i.e., the jury, to hold the guilt of the appellant to be proved on the basis
of circumstantial evidence coming from at least two independent sources.

In a case concerned with the significance of the finding of DNA, the Lord Justice General, Carloway,
explained in McPherson v HM Advocate 2019 JC 171, at para 10 that:

“..if one reasonable inference from the evidence is that the accused was the, or a, person
who committed the crime, there will thereby be a sufficiency of evidence, notwithstanding
the existence of other possible explanations. It is only if the inference is an unreasonable
one that an insufficiency will arise ( Reid v HM Advocate, Lord Justice-General (Carloway),
para 18, citing Hamilton v HM Advocate , Lord Sands, p 5). Where more than one
reasonable inference may be drawn, or if the inference is one which may or may not be
drawn, it will be for the fact-finder to determine the result, applying the customary
standard of proof. In that situation, the issue is not one of sufficiency of evidence, but one
of its quality or strength.”

In a straightforward case in which there is a primary source of evidence such as an eye witness
describing the commission of the crime by the accused or an admission to the crime by the
accused, the requirement for corroboration was explained by a full bench in Fox v HM Advocate
1998 JC 94. The decision in Fox, is the basis for the written direction now given on corroboration.
That direction was described as a proper direction and applied by the appeal court in CRv HM
Advocate 2022 SCCR 227, the Lord Justice Clerk, Dorrian, explaining at para 19 of the opinion of
the court:

“...In order to be corroborative, evidence does not require to be more consistent with guilt
than with innocence. It is sufficient if it is capable of providing support for or confirmation
of, or fits with, the principal source of evidence on an essential fact (Fox v HMA). The trial
judge properly directed the jury that where there is a primary source such as an eye
witness,

all that is required for corroboration is evidence that provides support for or confirmation
of, or fits with the main source of evidence about an essential fact.”

The jurisdiction to determine that no reasonable jury could convict is exclusively an appellate one.
See section 97D:

“97D No acquittal on “no reasonable jury” grounds

(1) A judge has no power to direct the jury to return a not guilty verdict on any charge on
the ground that no reasonable jury, properly directed on the evidence, could convict on the
charge.

(2) Accordingly, no submission based on that ground or any ground of like effect is to be
allowed.”
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In assessing submissions under section 97, it is important that the judge does not stray into
consideration of matters that are more properly within the function of the jury. In a recent case
involving consideration of application of the Moorov doctrine, the High Court commented,

“it is not for the judge to conduct an intensive analysis of the respective accounts at the
stage of a submission of no case to answer. In particular the judge should not be induced

into a detailed consideration of whether a jury’s determination that mutual corroboration

applied would be reasonable.(see Criminal Procedure (Scotland) Act 1995, s 97D)"*?

There are many illustrations of these principles in the “Corroboration in rape cases” chapter.

Implications of section 97

It follows from the terms of section 97, that if on a charge of theft by housebreaking the accused
could be convicted of theft or reset, the submission could not succeed. If on a charge of murder
the accused could be convicted of assault, the submission would not succeed.

As it is put in Renton and Brown at 18.75

“..Section 97 will not apply where there is sufficient evidence on any part of a charge (e.qg.
on some elements of a charge of assault or some articles in a charge of theft) since that
evidence would justify a conviction on the charge libelled which is deemed to include an
allegation that the accused did all or part of the acts charged.”

That statement is then refined for cases where truly separate offences are combined in one
charge; what matters then is substance rather than form. Whether that is the position in a
particular case may be a matter of fine judgement and assistance will be found in the cases quoted
at fn 5: Cordiner v HM Advocate, 1991 S.C.C.R. 652 at 671 per Lord McCluskey; HM Advocate v
Young, 1997 S.C.C.R. 647 and Wilson v HM Advocate 2019 SCCR 273. Wilson was a case in which a
single charge contained instances of assault which had occurred on a number of separate days and
the Lord Justice General, Carloway, adopted what was said by Lord McLuskey in Cordiner stating,
at para 40 of the opinion of the court, that:

“..Where there are separate assaults libelled in a single charge (i.e. those occurring on
different occasions) an accused is entitled to make a s.97 submission in relation to each
one. The spirit of the provision cannot be circumvented by libelling an omnibus charge...”

Statutory submissions which may be made either at the close of the evidence or after the prosecutor’s speech

Further provision is made in sections 97A, 97B and 97C which are examined below at the section
titled "Submissions after the close of the evidence".

Lengthy Trials

Long trials bring a host of problems many of which can be avoided with effective case
management at preliminary hearing/first diet by adopting the guidance in the Long Trial Protocol —
Practice Note 1 of 2018.% It is best if such cases are managed through pre-trial diets by a
nominated judge who will preside over the trial.
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Whatever has gone before, the remote ballot day of a trial offers an opportunity for the trial judge
to exercise further management of the trial at a stage when parties should know exactly what
their case is and what evidence is truly required, which is superfluous and which can be agreed by
joint minute.

After the evidence is concluded

Leaving aside the statutory provisions contained in sections 97A to C of the Criminal Procedure
(Scotland) Act 1995, a judge presiding over a jury trial has an overarching duty to ensure that the
proceedings are conducted properly and fairly. Accordingly, at the conclusion of the evidence, if
the judge considers that there are matters which can usefully be addressed, submissions should be
sought from the representatives of both Crown and defence outwith the presence of the jury.

Matters which may be usefully addressed include:

e whether alternative verdicts require to be the subject of directions;

e whether there are different groups or combinations of charges to which the principle of
mutual corroboration may apply;

how concert might apply in the circumstances;

the potential withdrawal of any special defence; or

exceptionally, whether parties agree that an acquittal verdict is not appropriate.

In this regard, if there is no apparent dispute that the constituent elements of the crime having

been established, then there is merit in seeking clarification from the parties as to whether that is
indeed the case. In circumstances in which there is no such dispute it may be unnecessary to give
directions regarding the crime itself which thus shorten the charge. The adoption of this approach

Y
has been encouraged.3—

If deletions to the libel are thought appropriate these should be raised which may prompt the
Crown to move appropriate deletions.

[Judges should be mindful of the danger of wholesale deletions removing all specification of how a
crime was committed: see chapter on “Deletions from a charge”]

Submissions after the close of the evidence

In common with a section 97 submission, [see above] such submissions are concerned only with
the quantity of evidence and not its quality. All assessments of the meaning and quality of the
evidence are for the jury to make. The evidence relied on by the Crown is to be taken 'at its
highest', that is, for this purpose it is to be treated as credible and reliable and is to be interpreted
in the way most favourable to the Crown.”

Section 97A (2)(a) permits a submission of no case to answer to be made at the close of the
evidence or after the Crown speech but it is difficult to see how it could succeed if it did not
succeed at the close of the defence case. It could conceivably succeed if made for the first time at
the close of the evidence or after the Crown speech.

Section 97A (2)(b) permits a submission at one or other but not both of these points that there is
some part of the libel of a charge on which “... there is no evidence to support some part of the
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circumstances set out in the indictment.”
These are questions of pure legal sufficiency and are not concerned with quality or
reasonableness; see section on no case to answer above and section 97D which provides:

“97D No acquittal on “no reasonable jury” grounds

(1) A judge has no power to direct the jury to return a not guilty verdict on any charge on
the ground that no reasonable jury, properly directed on the evidence, could convict on the
charge.

(2) Accordingly, no submission based on that ground or any ground of like effect is to be
allowed.”

Section 97B directs the court how it is to deal with a submission made under section 97A (2)(a)
i.e., that the evidence is insufficient in law to justify the accused's being convicted of the indicted
offence or any other offence of which the accused could be convicted under the indictment (a
“related offence.”)

Section 97C directs the court how it is to deal with a submission made under section 97A (2)(b)
i.e., that there is no evidence to support some part of the circumstances set out in the indictment.

Representatives' conduct and issues arising from speeches

In addition, the judge has a duty to ensure that representatives behave appropriately, not only in
their conduct of the case in general but also in their speeches to the jury in order to secure a fair
trial for an accused. The following observation from Boucher v The Queen1954 110 Can CC 263
was endorsed in KP v HM Advocate 2017 SCCR 451:

"It cannot be over-emphasised that the purpose of a criminal prosecution is not to obtain a
conviction, - it is to lay before a jury what the Crown considered to be credible evidence
relevant to what is alleged to be a crime. Counsel have a duty to see that all available legal
proof of the facts is presented: it should be done firmly and pressed to it legitimate
strength, but it must also be done fairly..."

In Lundy v HM Advocate 2018 SCCR 269 the appeal court also referred to the following
observations by the Privy Council in Randall v The Queen 2002 1 WLR 2237 at paras 10 and 11:-

"To safeguard the fairness of the trial a number of rules have been developed to ensure
that the proceedings, however closely contested and however highly charged, are
conducted in a manner which is orderly and fair. These rules are well understood and are
not in any way controversial. But it is pertinent to state some of them."

"It cannot be too strongly emphasised that these are not the rules of a game. They are rules
designed to safeguard the fairness of proceedings brought to determine whether a
defendant is guilty of committing a crime or crimes conviction of which may expose him to
serious penal consequences. In a criminal trial as in other activities the observance of
certain basic rules has been shown to be the most effective safeguard against unfairness,
error and abuse."

Serious contraventions of these accepted rules of practice will require detailed and emphatic

action on the part of the trial judge.ﬁ What will constitute such contraventions will depend on the
circumstances of each case and the content of the speech. If serious contraventions do occur the
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charge requires to address the resultant serious problems caused by such a speech and to restore
the balance.*®

In particular, the prosecutor must not convey any impression that s/he believes the accused is
guilty nor that investigations made by the Crown lead to that conclusion.*

Addressing issues raised by Crown / Defence speeches

In the case of Miller v HM Advocate 2021 SCCR 289 the High Court emphasised that it is the
responsibility of the Crown to provide “clear submissions [to the jury] as to the basis upon which it

contends that the crimes charged have been established and as to the evidence relied upon for that

purpose".ﬁ It is similarly the responsibility of the defence to provide clear submissions as to the

basis on which they are proceeding. In the absence of such, judges and sheriffs may, before
charging the jury, seek submissions from parties.

In Garland v HM Advocate [2020] HCJAC 46 the Lord Justice General explained the obligations on a
judge in directing the jury where the Crown speech fails to identify a relevantly corroborated case,
at para 20:

"it is unfortunate too that the trial judge did not give the jury clear directions on exactly
where they might find standalone corroboration of the complainer's evidence. The
directions merely stated what the trial judge understood the Crown's position to be and
were therefore not very helpful....He ought to have given the jury clear directions on where
corroboration might be found by identifying with reasonable precision any passages in the
letter, or elements of the appellant's testimony, which might constitute corroboration."

Any propositions which are put to the jury in speeches by Crown and defence which are
unsupported by the evidence which has been led during the trial require to be addressed and

corrected in the charge.ﬁ

See also the observations in Menni v HM Advocate 2014 SCCR 203 where the judge’s charge was
challenged (unsuccessfully) inter alia as not having dealt adequately with the failure of an
advocate depute to put certain documents to a witness whose credibility he challenged, when he
later relied on those documents in his speech as undermining that witness’ credibility.

In cases alleging sexual crime, if there is no evidence to support the contention that the
complainer consented to the alleged act, the question of consent requires to be withdrawn from

the consideration of the jury.”® Similarly if there is no basis for reasonable belief in consent that
has to be specifically dealt with in the charge.*

Further, great care requires to be taken to ensure that issues which are not live for the jury to
consider are not the subject of direction.*

In addition, in the event of a defence speech to the jury taking on the character of an
undiscriminating and degrading attack on the general character of the complainer, this constitutes
an impermissible attack on character and this should be made clear in the charge.® Similarly, if
appropriate, reference to character of the complainer or attempts to evoke sympathy by a
prosecutor will require to be specifically addressed in a charge.
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If issues are raised concerning the failure to report the commission of any alleged sexual offence
or physically to resist during the commission of such an offence, the necessary directions
envisaged in sections 288DA and 288DB of the Criminal Procedure (Scotland) Act 1995 require to

be given.*

Clear and robust action is required in the event of a party providing the jury with a mistaken
explanation of a legal principle.

It is not appropriate for a judge simply to point to what the prosecutor has said in lieu of any
detailed legal directions required, in particular in complex cases involving mutual corroboration.®®

The scenarios in Morrison v HM Advocate 2013 SCCR 626, Lundyand KP provide examples of what
a presiding judge may face and what steps might be required to rectify the situation. Thus
inappropriate comments by Crown or defence may require specific, clear and even robust
directions to remedy the situation. In extreme instances, it may be necessary to interrupt the
speech and address the representative outwith the presence of the jury. In circumstances in which
the content of a party's speech to the jury has no evidential basis a judge would be perfectly

entitled to make comment to the jury.ﬁ

The fact that the representative of the accused may endeavour to counter robustly any such
transgressions of the part of the prosecution in the speech to the jury is of no moment. It is not

their role to correct the deficiencies of the crown speech.*

Juror illness and COVID-19

(This section deals with information previously contained in the Amalgamated Briefing Paper on
Restarting Solemn Trials, Appendix H.)

The clerk will tell jurors at the start of the trial that they should stay home / go home if they
become unwell. Where that situation arises, the clerk will advise the judge and, in most cases, the
juror will be excused.

From 2 May 2022 there is no longer an SCTS protocol on what is to be done if a juror displays
symptoms of or tests positive for COVID-19. The process for managing this will thus be the same
as for other cases of illness.

If a juror displays symptoms of illness that could be COVID-19 whilst at court or in a remote jury
centre, the following procedure will be followed:

1. Juror informs an SCTS Official (jury attendant) that they have become unwell and explains
what their symptoms are;

2. The jury attendant informs the clerk of court. The clerk will inform the judge.

3. The jury attendant will take the juror to a private room and will offer the juror a face
covering if they wish to wear one. Supplies of disposable face coverings are held in all SCTS
buildings;

4. The juror will be asked to go home where possible, they should minimise contact with
others, e.g. use a private vehicle to go home. If it is not possible to use private transport,
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then they should be advised to return home quickly and directly, and if possible, to wear a
face covering). They may then wish to consult their General Practitioner regarding their
symptoms;

5. If the juror is so unwell that they require an ambulance, the clerk will phone 999 and let
the call handler know the juror is displaying symptoms of a respiratory disease, if
applicable;

6. The juror is discharged, court adjourns to the following day and the room is cleaned in the
intervening period.

Whenever the situation arises and a juror is excused, the judge will have to say something to the
remaining jurors about the missing juror, such as:

“You will see, members of the jury, that one of your number is no longer with us. | have discharged
that juror and the trial will now proceed with 14 /13 /12 of you”

More often than not the judge will also say something like:-

“I cannot go into the reasons for that juror being discharged and you should not speculate”

In the case of the juror with COVID symptoms, the situation is different and unique and it is
suggested that judges consider being more transparent about the reason for the juror’s discharge,
without going into any detail. Of course, this may risk remaining jurors feeling anxious and
unsettled about taking part in the trial and more disruption to the progress of the trial.
Reassurance from the bench might go some way to allay concerns and minimise such a risk. The
judge might also take the opportunity to underline for the remaining jurors the importance of
following public health advice to minimise any risk. It is always a matter for the assessment and
discretion of the judge, having regard to the particular circumstances of the case.

Jury misconduct, etc

If something arises during the trial which suggests juror misconduct or any other reason why a
juror might have to be excused, then this ought to be brought to the attention of the judge
immediately so that appropriate enquiry may be made and the matter dealt with. It is for the
judge to determine the procedure to be adopted in making inquiry into such matters, having
regard to the particular circumstances of the case. Judges have adopted different approaches in
different cases and the key authorities are discussed in Ferguson and Others v HM Advocate
[2021] HCIAC 15, where the court observed (per Lord Carloway at paragraph [39]) that:

"These cases illustrate that, where an allegation of juror misconduct is made, the nature of
any inquiry will depend on the particular facts and circumstances. If there is information
which prima facie supports the allegation, some inquiry will almost certainly be necessary.
It is important to note, first, that any such inquiry has to be made in the context of a
continuing jury trial, which should not, for a variety of reasons, be unduly delayed or
interrupted and in which the jurors' attention should not be unnecessarily distracted from
the central questions in issue. Secondly it is equally important that any inquiry should be as
transparent as is reasonably practicable."
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All matters of concern should be raised with the parties in open court outwith the presence of the
jury and not discussed in chambers. It may be necessary to hear argument in open court and
exceptionally for the judge to question the juror concerned in chambers about the problem, in the
presence of the clerk, although the court in Ferguson (supra) cautioned that "any such interview
should, in the modern era, normally be recorded".

There are a number of reported examples of this, all of which turn on their own facts. For
example:

e Allegations of bias/prejudice - The fact that a juror knows a witness is not per sea reason
for assuming potential bias and acceding to a motion to reduce the jury to 14. There has to
be something more, whereby the fair minded and informed observer, having considered
the nature of the connection between the witness and juror, can conclude that there was a

real possibility that the juror (and hence the jury) would be biased.* Alleged prejudice of a
juror towards an accused is discussed in McCadden v HM Advocate 1985 JC 98. The
problem of "familiarity" more generally is dealt with fully in Pullar v HM Advocate 1993
SCCR 514* and in Robertson v HM Advocate 1996 SCCR 243.

e Allegations of jury interference - The question of attempts at interference with jurors is
considered in Stewart v HM Advocate 1980 JC 103.>° Where a juror had been discharged
on an assertion that he had been approached and offered a substantial bribe in return for
influencing the other members of the jury, the trial judge should direct the remaining
jurors that they should put out of their minds anything which had been said by the
discharged juror. It was unnecessary and inappropriate to tell them that there had been a
suggestion that improper pressure had been brought to bear on the discharged juror. That
could only encourage them to search for any clues in his words or conduct that might point
to the source of the improper influence, and that could only tend to distort, one way or the

other, an objective and balanced approach to the evidence.*

Section 90 of the 1995 Act deals with the situation where either a juror dies during the course of a
trial or where the court is satisfied that it is for any reason inappropriate for any juror to continue
to serve as a juror. Under this section the judge may direct that the trial shall proceed before the
remaining jurors (being not less than 12 in number) and thereafter the remaining jurors are a
properly constituted jury. By section 90(2), however, any majority verdict of guilty cannot be taken
unless 8 jurors are in favour of that verdict. The judge will require to give the jury directions on
this. If fewer than 8 jurors are in favour of a verdict of guilty and there is not a majority in favour of
any other verdict, the jury is deemed to have returned a verdict of not guilty.

e Juror visits a locus - It may happen that during a trial a juror goes to visit the locus of the
crime. The mere fact that he does so does not infer impropriety: Gray v HM Advocate 1994

SCCR 225. It would only vitiate proceedings if it had the effect of depriving the accused of a
.22

fair tria

e Juror wishing to ask questions - It may happen that a juror will want to suggest questions
that might be put to witnesses: see Miller v HMA, 1994 SCCR 818, for a discussion of this
problem.

The judge charges the jury

Timing of the charge
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In Aitken v HM Advocate 1984 SCCR 81 (when juries were normally secluded overnight), it was
observed that the jury should not be asked to retire late in the day, especially after a long or
difficult trial. Now that juries are usually sent home for the night when deliberating, the issue is of
less importance.

It is, however, a matter for the trial judge’s discretion whether to commence the charge at the
conclusion of the speeches, to deliver part of the charge immediately with a view to concluding it
the next day or to decide that the point in the court day has been reached at which it would be
appropriate to adjourn.

No absolute rules can be laid down and these matters must be left to the discretion of the
presiding judge in each case.

The sort of issues to be considered are the jury’s ability to concentrate on and retain the content
of speeches and charge at the close of the day, the number of charges and accused and whether
speeches and/or the charge should be split over two days. Regard should be had to paragraphs 4
and 5 of the Practice Note No 1 of 20133 from the Lord Justice General where it is emphasised
that speeches and charge should proceed up to the end of the normal court day, in the absence of
exceptional circumstances.

Content of the charge

The content of the charge to the jury depends, of course, on the circumstances of the case. The
judge has the sole responsibility of giving the jury proper directions on the law which they have to
apply. Detailed guidance and specimen charges in relation to particular offences are provided in

the following chapters.

As said in McGartland v HM Advocate 2015 SCCR 192 (Lord Malcolm para 31), however,

"in general the jury manual does not remove the trial judge’s duty to tailor the charge to
the specific circumstances of the case, or with a view to giving proper and clear directions
to the jury ... Juries are entitled to a bespoke charge adapted to the evidence and to the
particular issues arising in the trial.”

In particular where there are evidential and/or legal complexities, the judge must ensure that clear
guidance is provided as to the route to verdict available to jurors. If necessary, the judge can
require submissions from parties to make clear the basis on which they are proceeding, in
particular from the Crown as to the basis on which it seeks a conviction and on what evidence it

. 54
relies.>™

To encourage greater jury note taking, or engagement with the evidence, the trial judge should, in
their concluding remarks, before sending the jury out to consider their verdict, consider inviting
jurors to take a short period of time at the start of their deliberations to review the notes they
have taken, or reflect on the evidence they have heard.

Recapping of written directions
In SB v HM Advocate [2021] HCJAC 11 the court confirmed that there is no requirement in the

charge to repeat at length all of the written directions provided at the start of the trial. The jury
should, however, be reminded that they have copies of the written directions and that they must
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follow those as well as any additional directions provided in the charge.. One possible formulation
might be to say at the start of the charge:- “l gave you directions in law at the start of the trial and
you have a copy of them. You must apply those directions when considering your verdict. | will not
repeat all of them but | will expand on or revisit some of them in light of the evidence in this case.”

The degree to which those directions require to be repeated, refined or expanded upon will be
informed by matters such as:

e the evidence and the precise nature of the issues raised;
e the conduct of the trial;
e the length of the trial parties’ submissions and speeches;

In a Moorov case, for example, directions on corroboration will need to be very specific.i Or,
where corroboration is an issue, such as in a wholly circumstantial case or one where
corroboration of a witness was to be found in circumstantial evidence, more will be required. In
other cases, such as an assault where the only issue is self-defence, the introductory directions on
corroboration may suffice.

Whatever requires to be repeated or elaborated upon, reference should still be made to the
guidance in the chapter on General Directions.

In summary, at all times it should be remembered that the introductory directions are just that.
While they cover much of what is to be found in the opening part of a charge they will not be
sufficient of themselves in every case. Directions in the charge must always be tailored to the
circumstances of the case.

And finally

Once the charge has been completed, the judge should not ask the parties whether there are any

other directions which they wish given.i The Clerk of Court, however, maintains a check-list of the
general directions which have to be given in every case and uses this while the charge is being
delivered. So, if the judge forgets to tell the jury anything about, for example, corroboration, it is
possible/likely that the clerk will draw this to the attention of the judge before the jury retires. It is
possible too that the prosecutor or the defence ex proprio motu may ask the presiding judge to
give other or further directions, or point out any slip of the tongue.

Closing of the court during charge

There once existed a practice of preventing the public from entering the court during the judge’s
charge.

It was reinforced by notices on the doors saying something like “No entry-Judge’s Charge”. The
exact origins of the practice are unclear.

In normal circumstances there is no warrant for preventing access to the Court. It may indeed be
unlawful to do so as a general rule, hence the need for section 92(3) of the 1995 Act.

At times it may be appropriate to exclude members of the public, such as when they are being
disruptive or intimidating witnesses. Judges can use their discretion in dealing with them but the
default position is that the court must remain open.
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There is no reason why a sign asking the public to enter and leave quietly or some such wording
should not be affixed in a prominent place, if that is not already the position, but there is no
special rule in relation to the charge as opposed to any other part of the proceedings.

The jury retires
It is of paramount importance that the jury be given sufficient time to consider its verdict.

In some cases it may be appropriate to emphasise to the jury members that they are under no
pressure of time from the court to reach a verdict and that they must take whatever time,
however long or short, they need to consider their verdicts.

The lunch interval

It often happens that a jury is asked to retire to consider its verdict in the morning and has not
completed its deliberations before lunch. Most judges consider it sufficient to send the clerk to tell
the jury to cease their deliberations and arrange for them to go/break for lunch. The jury should
be told that if they are still deliberating at lunch time the lunch interval is not to be used for a
continuation of their deliberations; they should simply avail themselves of the break which lunch
provides.

The clerk of court is usually given the authority to ensure that the jury are brought back from
lunch into the jury room and secluded thereafter. See generally section 99(4) of the 1995 Act,
which is discussed further under the heading “Supply of meals, etc.” below.

Jury wish to see productions

The jury have no absolute right to see any productions in the case; the matter is wholly within the
discretion of the judge. For a recent discussion see Begum v HM Advocate 2020 SCCR 223.The
cases are reviewed in Renton & Brown, Criminal Procedure, 6th ed at paragraph 18-87.

If the jurors wish to see a production, the Clerk of Court will communicate their request first of all
to the judge. The judge should consider the matter and, if in any doubt about the request, the
court should be convened and it can be canvassed then, in the absence of the jury, but in the
presence of the parties including the accused. Even if the judge is inclined to exercise her or his
discretion in favour of letting the jury see the production, she/he should nonetheless instruct the
Clerk of Court to communicate the jury’s request to each of the parties’ representatives. If any one
of them expresses any objection or doubt about the request, the Clerk of Court should bring that
to the attention of the judge and again the court should be convened so that the whole issue can
be canvassed in open court.

Care requires to be taken in the choice of words used in giving directions to the jury about access
to productions. See McLellan v HM Advocate 2009 SCCR 55 at paras [6] and [22], where the trial
judge’s choice of words may have carried an implication that the jury could not see one
production.

Jury requests further directions

This often happens. The jury should be instructed by the clerk to produce their questions in
writing, and the clerk should advise the parties of these.>> When further directions are requested,
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the court must reconvene without the jury, in the presence of the accused, and the judge should
invite views from parties on how the question should be answered. Whilst it is the judge’s
responsibility to determine how to answer, submissions can be helpful.

Thereafter, in the presence of the jury, the judge should read their request to them and confirm
that this is the question to which they seek an answer.

Further directions may then be given as the circumstances require. Sometimes there is little a
judge can say, but if the question was ambiguous, the judge could ask the jury if their question has
been answered.

Once any further directions have been given, the jury should then be invited to retire again to
consider their verdict. The necessity of giving further directions in open court is dealt with
in Cunningham v HMA, 1984 SCCR 40, 1984 JC 37 and in McColl v HMA, 1989 SCCR 229.

If the jury spontaneously ask a further question, the judge would need to decide whether to
adjourn to seek the views of parties or whether the point was so clear that she/he can be
confident that an immediate answer can be given. The former will often be the safer course.

Sometimes a jury request further directions, but by the time everyone has assembled, they have
changed their minds and do not require further guidance. In Brown v HMA 1997 SCCR 201, the
request for further directions came at a point when another jury were being selected for the next
case. There was a long delay in attending to the request and the jury decided to proceed
regardless. An appeal against conviction failed; the court rejected arguments that the jury might
have convicted in a fit of pique and held that it was not lightly to be inferred that jurors would
betray their oath because of resentment at the delay; in any event the verdict actually returned in
this particular case was a “discerning” verdict.

Sometimes the judge may decide ex proprio motu that further directions should be given. This is
provided for in section 99(3) of the 1995 Act.*® Once again, this should always be done in open
court in the presence of all parties.>

Once the jury has retired court staff such as bar officers should not answer any questions put to
them by the jury, e.g., about the verdict: McLeod v HMA 2006 SCCR 679.

Supply of meals, etc.

This is covered by section 99(4) of the 1995 Act. It is competent under this subsection for the
judge to give such instructions as she/he considers appropriate about: the provision of meals and
refreshments for the jury; the communication of a personal or business message, unconnected
with any matter in the case, from a juror to another person or vice versa; and the provision of
medical treatment or other assistance immediately required by a juror. Section 99(4) and (7) also
covers the question of adjournment overnight after the judge has charged the jury and of

provision of accommodation, if the judge concludes that the jury require to be secluded overnight,

which is discussed in the Appendix - “Provision of overnight accommodation for the jury” %

Will overnight adjournment be required after the jury have commenced discussing their
verdict(s)?

Section 99(7) of the 1995 Act, inserted by section 79 of the Criminal Justice (Scotland) Act 2003,

Page 4.42 /131


https://uk.westlaw.com/Document/I9BCA2CF0E4B611DAB61499BEED25CD3B/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I9BCA2CF0E4B611DAB61499BEED25CD3B/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I84C95280E4B911DAB61499BEED25CD3B/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I84C95280E4B911DAB61499BEED25CD3B/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I8104A960E4B911DAB61499BEED25CD3B/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I8104A960E4B911DAB61499BEED25CD3B/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I044DDCD0A13211DBBD68BB5F9105CD47/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I044DDCD0A13211DBBD68BB5F9105CD47/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I5B5A96E0E44911DA8D70A0E70A78ED65/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I5B5A96E0E44911DA8D70A0E70A78ED65/View/FullText.html?groupid=linets

provides that the court may, if it thinks fit, permit the jury to separate after they have retired to
consider their verdict. The jurors may, therefore, be allowed to go to their own homes overnight if
they have not reached a verdict at the end of the day and this is now almost invariable practice.

Although the section is framed on the basis that the jury is to be secluded while considering its
verdict unless a direction is made under section 99(7) to allow them to separate and go home for
the night, such a direction is invariably given in practice and it is suggested that seclusion should
nowadays only be ordered if there are concerns for the safety or protection of the jurors which
cannot be otherwise addressed.

In any event, since it may still be appropriate in some, albeit highly exceptional, cases for the jury
to be secluded overnight and to be provided with overnight accommodation, detailed guidance as
regards such exceptional cases is included in an Appendix, Provision of overnight accommodation

for the jury.

It is a matter for the judge to determine at what time it may be reasonable to require the jury to
break off their deliberations and adjourn overnight or for the weekend. That decision may turn to
some extent on external considerations, including the weather and access to the court building or
jury centre. A judge will also have to consider the particular circumstances of jurors who may have
caring responsibilities or a long or difficult journey to get home.

At some point in the afternoon the question requires to be broached with the jury whether they
expect to be able to deliver a verdict that day. Whilst older case reports describe such issues
arising well after 6pm it is suggested that, subject to the foregoing considerations, it would
generally be appropriate to leave the jury until about 4.45pm before making enquiry. If the jury let
it be known before then that they are tired and wish to adjourn, many judges consider it
reasonable to accommodate their preference.

This issue has been considered in a number of cases which were concerned with the pre-2003 Act
regime where the jury required to be secluded in a hotel if there was an overnight adjournment.
The relevant case law (considered in detail in the relevant Appendix) may be of assistance,
although it is recognised that these cases were decided in a different era when the court was
routinely considering arrangements which were complex and disruptive, not the least for jurors.

Whilst the court should be mindful of section 99 generally - the terms of subsection (5) suggest
that a breach of the provisions of section 99 would lead to acquittal - the appeal court has
explained that acquittal would follow only if an approach had been made to the jury which had as
its purpose some improper influence or pressure being brought to bear on the jury with the aim of

securing a conviction.®
The general principles to apply when considering whether to adjourn are that

1. The judge should determine at what time the jury should be asked whether they wish to
adjourn or to carry on considering their verdict(s) a bit longer.. In making any such enquiry,
whatever else is said, the jury must be told that no pressure is being put on them to reach
a verdict and that they can take as much time as they consider necessary It should not be
suggested to the jury that an overnight adjournment will cause inconvenience to anyone. It
will be for the judge to decide whether the case should be called in court for the judge to
make the necessary enquiry of the jury or whether, as frequently occurs in practice,
especially in the High Court, the enquiry is made by the clerk on the judge’s instructions.
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The latter course is less cumbersome and saves time, but care is required as explained
below.

2. Since the late 1990s the practice in the High Court has been for the clerk of court, on the
instruction of the judge, to make the relevant enquiry of the jury by asking if they wish to
adjourn for the evening or to continue their discussions. This can save time and
inconvenience if the jury are close to delivering a verdict, provided that the court can
accommodate that, in which case they can continue their discussions, but if the case is to
be adjourned overnight the case will be called in court and the judge will require to
reiterate the position as necessary.

3. Provided care is taken, this procedure does not breach the provisions of section 99
because the clerk is assisting the court, under the instruction of the judge, to address the
issue of whether the jury should be secluded overnight or, in reality, to separate and go
home per section 99(7).

4. The giving of the instruction by the judge to the clerk should be minuted. If the jury wish to
carry on their discussions this should also be minuted and the parties informed.

5. The clerk should make it clear to the jury that it will be for the judge to determine if they
should be directed to break off their discussions and to go home. If the clerk encounters
any difficulty, then they should tell the jury to cease their discussions and advise that the
case will call in court so that the judge can determine further procedure.

6. If the jury indicates to the clerk that they wish to adjourn, the case will be called in court in
the presence of the accused and the judge should explain to the jury that the time has
been reached when it would be appropriate to adjourn for the day and reiterate that the
jury are under no pressure to reach a verdict and should take as long as they consider
necessary.

7. The jury should be directed to cease their discussions until the next court day and not to
resume their discussions until the case has called again in court the next morning. At that
point the diet should be adjourned.

8. On adjourning, the judge should also remind the jury that they should not be discussing the
case and any issue in the case with people outside the jury and that they should not be
carrying out any investigations of their own, through the internet or otherwise, about the
case, the people involved in it and any issue it raises.

Discharge of jurors

At the end of the trial it is customary for the judge to thank the jury for their service, for their
attention to the case and for carrying out their duties. If the verdict comes late in the day, it may
be appropriate to discharge the jurors immediately the verdict is recorded by the clerk and
confirmed by the jury as correct, so that the jurors do not have to wait during any pleas in
mitigation etc. if they wish to leave immediately. But before discharging the jury, the judge should
always check with the clerk of court as to whether the jurors are required to return for any further
cases in the sitting. The clerk of court will normally take care of any problems with jury expenses.
It is probably not necessary to tell the jurors, when discharging them, that they may receive a

letter within a few days from the clerk of court asking them to come back and re-assemble.®?

When a case has been exceptionally long or stressful, some judges have discharged jurors from
further jury service for a specified period of years. Any jurors who have served on a jury are
entitled to claim exemption from further jury service for five years from the date to which they
were cited (Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 sections 1 and 1A and
schedule 1, part Il Group F (a)) and judges may wish to inform jurors, when discharging them, that
they may wish to claim that exemption. It is nonetheless open to the trial judge in appropriate
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cases to direct the exemption of jurors for a longer period (1980 Act, sections 1 and 1A and
schedule 1, part Ill Group F (b)) and to advise them accordingly. In either case it is suggested that
the jurors should be referred to the Guide to Jury Service Eligibility and Applying for Excusal (which
is available on the Scottish Courts website), and told to keep a note of the dates of the present
case so that they can ensure any timeous claim for exemption can be dealt with in due course.

Post-trial support for jurors

In certain trials it may be appropriate to refer jurors to the availability of post-trial support. See
the memo from Lord Justice Clerk Dorrian on the Judicial Hub, posted 7th July 2016.

COVID-19 Jury Information

What follows is a short suggested set of wording which judges may wish to use when speaking to
the jurors about COVID-19. Alternatively, judges may wish to develop their own set of wording.

On the jury returning after the adjournment.

“First of all, can I assure you that | recognise that there may be a level of anxiety in having to
perform jury service while the pandemic continues. | acknowledge that and very much appreciate
your coming to perform your public duty as a jury in these circumstances.

Please be assured that your health and wellbeing are a priority. You have already been made
aware of the arrangements in place to protect your safety during this trial. If you have any
concerns at any stage please speak to the jury attendant or, if necessary, the clerk.

I will now move on to give you some information on the trial, your role and the role of others in the
trial and the fundamental legal principles which apply.”

% See Pullar v HM Advocate 1993 SCCR 514, where the High Court provided guidance on certain
aspects of the problems that can arise

2 SG v HM Advocate 2020 SCCR 79

& see SG v HM Advocate above

 Smith v HM Advocate 2021 S.C.C.R. 238, postscript at [26]

8 HM Advocate v Loughlin [2022] HCIAC 42

2 Cochrane v West Calder Co-operative Society 1978 SLT (Notes) 22; McGlynn v HM Advocate 1996
JC224

12 See the SCTS guidance on digital recording; and in respect of shorthand writers below: In the
exceptional case where there is a shorthand writer (probably only where the recording equipment
is completely inoperable and cannot be made to function without considerable delay), they will
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normally take their place on the bench beside the judge or at another convenient place from
where they can hear clearly all that is said. A rule of procedure that is no longer necessary is for
the clerk to minute the administration of the oath de fideli to the shorthand writer. (Criminal
Procedure Rules 1996, r.14.7) But the rule does not specify that the oath need not be
administered. Although probably not necessary, a few judges continued to administer the oath in
the standard form: “Do you swear by Almighty God that you will faithfully carry out the duties of
shorthand writer at this trial?” If this is done, the judge should remember to repeat the procedure
if a different shorthand writer is used on subsequent days during the trial or sitting.

L Fraser v HM Advocate 2003 SCCR 768

12 McLean v HM Advocate 2007 SCCR 363 para [9]

1 see 1995 Act, 5.78(1) and (2)

1% see 1995 Act, 5.86

2 pullar v HM Advocate 1993 SCCR 514 at 522E-F

18 | amont (William) v HM Advocate 1943 JC 21

12 Act of Adjournal Criminal Procedure Rules 1996, Rule 14.4

18 McGarry v HMA [2022] HCJIAC 18

13 see Briefing Paper on Widening Jury Engagement

20 5ee 1995 Act, 5.89(2)

2 per LUC Dorrian @ para [16] et seq

22 1995 Act section 90A

5 which judges can find on the T drive folder "Appeal Opinions - Pre-Trial" in the sub-folder “Time-
bar cases,”

2% Jvailable on the Scotcourts Website.

L sinclair v HM Advocate 1991 SCCR 520.
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2% and Hamilton v HM Advocate 1986 SCCR 227

> Murray & O’Hara v HM Advocate 2009 SCCR 624

*2 Gray v HM Advocate 2005 SCCR 106 at para [28], Adam v HM Advocate 2006 SCCR 354 at para
[27]

33 this can be found on the Criminal Courts Practice Notes and Directions page of the scotcourts
website

>4 see above discussion of Miller v HM Advocate 2021 SCCR 289

2 see further guidance in the chapter on Corroboration: the Moorov Doctrine

38 Thomson v HM Advocate 1988 SCCR 534

>’ Boath v HMA, 2005 GWD 35-659 [2005 HCJAC 116] at para [11].
28 and see Cunningham v HMA above dealing with the corresponding section in the 1975 Act
2 Boath v HMA (above) at para [11]

80 gee also 1995 Act, section 99(1), (2) and (3)

&1 HM Advocate v McDonald 2017 SLT 267, following Thomson v HM Advocate 1997 JC 55

52 see HMA v Khan & Others, 1997 SCCR 100
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Suggested opening remarks and impartiality questions

Table of contents

1. Opening remarks

2. Impartiality guestions for the empanelled jurors

3. To unempanelled jurors

[Please note that these remarks are suggested and are not mandatory. Judges should feel free
to impart this information in their own way and in their own words. A Word doc version of this
text is available for download here]

Opening remarks

to empanelled and unempanelled jurors, which can be made either when the judge first takes the
bench with the jurors present, or after the clerk has called the case and invited the jurors to enter
the jury box:

"Good morning/afternoon. Thank you for coming in in answer to your citation to serve as jurors.
(Apologies for any delay) Even those of you who have not been picked have already performed a
valuable public service by forming part of the pool from which the jury has been drawn. Your
services may not be at an end, though, as will be obvious from what | am going to say."

Can | ask all of you, jurors and substitutes to listen carefully to everything that is about to be said."

[The clerk reads the indictment and any special defences and then has the jury swear/affirm.]
Impartiality questions for the empanelled jurors

"Fifteen of you have been picked to serve on this jury, you have just heard the indictment (and
notices) read out. The indictment sets out the charges the accused faces.

It is very important that you are completely impartial in this trial. You have heard the charges read
and so you now know something about what is alleged in this case. You know that the accused is
named as [INSERT] and that certain names [REFER TO THEM] appear in the charges [and in the
notices of special defence — REFER TO THEM IF APPLICABLE]

So I am going to ask a series of questions. It would be helpful if everyone here for jury service
listens to these questions, even those who have not been picked for the jury.

Please do not answer these questions out loud. If the answer is yes, or if you are in doubt or
difficulty about it, please keep your thoughts to yourself. Do not discuss any such issue with the
other members of the jury. | will be adjourning the court shortly to let you make yourselves
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comfortable before we start the trial and the clerk of court will be available to speak to you. If you
have any issues arising from my questions, please alert the jury attendant who will arrange for you
to speak confidentially with the clerk of court. Please do not discuss any such issue with the other
members of the jury or substitutes.

So the questions which | would like you to consider, but not please to answer out loud, are these:

1. Do any of you know [any of] the accused either directly or indirectly?

2. Do any of you recognise the person/people in the dock, between the officers?

3. Do any of you know any other person mentioned in the indictment, or the person named in
the special defence?

4. Do you know anyone who may be a witness in this case?

5. Is there any reason why you could not serve impartially on this jury?

[It ought to have been possible at the time of the ballot the previous day to ascertain the length
of the trial and so this final question may be unnecessary. If not:]

I have one more question for you once | have some information from the Crown and defence
lawyers. [Ask parties how long the trial will take]

Now it is impossible to make an accurate prediction of how long the trial will actually last at this
stage. Unexpected problems can arise in trials which can make them take longer than expected.
These days, it is quite common for trials to be shorter than estimated.

However, the experienced lawyers who know most about the case think that it will last [INSERT].

That seems a reasonable estimate. However, in case there are problems let us work on the basis
that the trial could last until [INSERT OUTSIDE END DATE IN YOUR JUDGMENT].

My last question is this:

1. Does the possible length of the trial cause anyone a really serious difficulty?"

[In a high profile case something more elaborate may be required - see HMA v Sheridan. Judges
may also wish to refer to a suggested direction for cases which have attracted publicity.]

"Now I am not talking about inconvenience. | am sure it is inconvenient for every one of you to
serve on this jury. | am talking about a difficulty which would make your life almost impossible. If
anyone is in that situation, once again please do not discuss it with your colleagues, but do please
alert the jury attendant that you need to speak to the clerk. You should not describe the issue in the
presence of the other jurors and substitutes. The jury attendant/court officer/macer will arrange
for you to speak privately to the clerk about it when | adjourn the court.

Now if you think that there may be a reason why you should not serve as a juror it is important
that you let the clerk know during the adjournment. Even if you think it is a trivial reason it may not
be, you should not think that you are causing us any difficulty if you tell us about something which
is on your mind. On the contrary it will cause a great deal of difficulty if you do not tell us
something now and it turns out to be important. We can deal with a problem now by picking
another juror to take the place of anyone who cannot serve but it might be that the trial would
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have to stop and be started again if you only told us about it later.

Before | adjourn the court | must give you an instruction which applies from this moment until the
end of the trial.

I will explain the reasons for this when you return to court. My instruction is that from this moment
until the end of the trial, you must not make any outside investigation or enquiry of your own
about this case, the people involved in it or any issue it raises.

I am telling you this now because everyone knows that people carry smart phones and other
devices which allow instant access to the internet. In so far as any researches on the internet, or
otherwise, would involve you trying to find out about this case, the people involved in it or any
issue it raises, that is something you are not allowed to do from now until the end of the trial.

I remind you that if there is any issue you need to raise with the clerk following the questions |
asked, please do not discuss it with the other members of the jury or the substitutes. Please ask to
speak privately with the clerk of court with whom you can raise any problem, confidentially.

In a moment | will adjourn the court. When we resume in a few minutes | will give you an
explanation of how the trial will work and some further guidance to help you follow the trial."

To unempanelled jurors

Before we adjourn, can | speak to those of you who have not been selected for this jury? Whilst it is
unlikely that your services will now be required, | cannot release you quite yet in case any of you
are required to take the place of a juror who has been picked. So, please be patient with us for a
little longer. When we resume after the adjournment | will be able to tell you what the position is.

The court will now adjourn for a short period”.

[On resuming, the judge will thank the balloted substitutes for attending and either excuse
them, which is currently the norm, or give them further direction as to what is required of them.
The judge would then introduce the case using wording such as those in “Suggested
introductory remarks: Introducing the case and procedure to the jury”]
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Suggested introductory remarks: Introducing the case and procedure to
the jury

Table of contents

1. An introduction

2. Judge’s function

3. Jury’s function

4. Procedure

5. The court day

6. Following the trial

7. Privacy of the jury

8. Avoiding outside influence

9. ** Suggested direction for cases which have attracted significant publicity

[Please note that these remarks are suggested and are not mandatory. Judges should feel free
to impart this information in their own way and in their own words. A Word doc version of this
text is available for download here].

An introduction

“Members of the jury, you now have copies of the indictment, which sets out the charge[s] the
accused face[s]

[Where appropriate:

and the notice of defence which was read to you.

and the notice at the end of the indictment which was read to you which is known as a docket.]
You have also been given a document which summarises the duties which every juror has. You
should study it carefully in due course. | will now tell you a bit more about that and indeed will be
repeating much of what is contained in it. | will also explain how the trial will work. Then | will give

you general directions on the rules of law which govern criminal trials so that you understand them
from the start.”
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Judge’s function

“You and | have different functions in the trial. My job is to ensure that the trial is conducted fairly
and in accordance with the law. You, the jury, will decide whether or not the charges are proved on
the evidence presented in the trial and you reach your verdicts only on the basis of the evidence in
court. The words of the oath (and/or affirmation) which you took were “to return a true verdict
according to the evidence”.

Jury’s function

“You, the jury, are the judges of the facts of the case and you are not detectives. It follows, and |
must stress this very strongly, that you must not make investigations or enquiries of your own
about anything or anyone connected to this case, or any issue it raises. Everyone knows that a
search on the internet can produce information within seconds. It is vitally important to the
administration of justice in this case, and in general, that you do not carry out any outside
researches or enquiries about this case, the people involved in it or any issue it raises through the
internet, or otherwise, for any reason. This instruction applies until the trial has finished. | do not
know whether there is any information about the events of this case, or anyone connected with it,
out there. But you must appreciate that, even if there is any such information available, there is no
guarantee that it is accurate and, more fundamentally, it is not evidence in the case.

The circumstances of some cases attract media attention. If you have seen, heard or read or do
see, hear or read anything like that about this case you must ignore it. Throughout the course of
this trial, you should seek to avoid such material which relates to this trial or any issue it raises.”

[In an appropriate case reference can be made to the examples of what has been said in high
profile cases using the hyperlinks below. These can be adapted to suit the circumstances. See for
example Lord Bracadale’s judgment in HMA v Sheridan in which his Lordship explains how he
resolved a plea in bar of trial and sets out some of what he said about publicity during the trial:
at the start; during the trial and in his charge. Judges may also wish to refer to a suggested
direction (see "Suggested direction for cases which have attracted significant publicity" below for
cases which have attracted publicity)].

“As | say, this case has to be decided only on the evidence presented in court and that is why you
must not access external sources of information. Such is the importance of this rule that | have to
require you to police it collectively, so that if you become aware of any fellow juror who has
conducted independent investigations, please speak to the clerk of court — via the macer / bar
officer / jury attendant (as necessary) - but do not discuss it with the other members of the jury.

I do have to tell you that, having given you this instruction, if | become aware of any juror carrying
out such investigations | would have to take a very serious view of it. It could well result in the trial
collapsing with all the costs and problems that would involve. It could constitute a contempt of
court on the part of the person concerned and, if it did, that could be serious for that person.

Now can | apologise to you if all of this sounds very severe and threatening. | do not wish to
threaten you; | do not wish to make you uncomfortable; and | do not wish to get off to a bad start
with you. | just have to make it absolutely clear to you that you must not carry out any independent
investigations.

That is because you must decide this case only on the basis of the evidence presented in court, and
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you must not be influenced or even distracted by any outside source of information.”
[A judge may seek to provide some reassurance after this stern admonition.

e.g. “Now | can see that you are responsible people who have understood what | have said to you
and | am entirely confident that you will follow this instruction. So you can relax. You need not sit
there in a state of terror over the next few days. There will be no problem if you follow this simple
instruction as | am sure that you will.”]

Procedure
“Let me explain a bit more now about how the trial works.

The prosecution is brought by the Crown, the name given to the public prosecutor in Scotland. The
Crown has to prove the charges, and it seeks to do so by presenting evidence.

The case for the Crown is presented by the Advocate Depute/Procurator Fiscal, who is sitting at the
table to my right. The [first] accused is represented by (X) [the second accused is represented by
(Y)] sitting at the opposite side of the table.

In Scotland there are no opening speeches and, after | have stopped speaking to you, we go
straight into the evidence.

Sometimes evidence is agreed or is unchallenged and, if so, it is recorded in a statement of facts
known as a joint minute [or it may comprise a statement of uncontroversial evidence]. If that
features in this case, it will be read to you and you will be given a copy of it.

All witnesses will swear or affirm to tell the truth.

First, you will hear evidence from witnesses for the Crown. The prosecutor will question first and
this is known as examination in chief. The witness may then be cross-examined on behalf of
each/the accused [in order] and may then be re-examined by the AD/PFD.

After the Crown has led all its evidence, each/the accused, may lead evidence if they wish to do so.
The defence do not have to lead evidence but if any witness is called for the defence the order of
questioning is changed.

During the trial there may be objections to the evidence, or legal points may crop up. If that
happens, | may have to switch off the connection / ask you to leave the court room [as necessary]
to allow me to hear legal argument and decide the issue in your absence. If that does happen it
should not trouble you because, as | have explained, | have to decide all issues of law in the case.
On the other hand, the facts are for you. | can reassure you that if this situation arises any witness
will leave the court at the same time as we disconnect and so you will not miss any of the evidence.
You will hear all of the evidence in the case.

After all of the evidence has been presented, you will hear closing speeches, first for the Crown,
and then on behalf of the/each accused. After that, | will give you additional directions on the law

applicable to the specific circumstances of this case.

After that you will retire to consider your verdict(s). You must then use all of the directions which |
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have given you in deciding whether the charge(s) has/have been proved or not. The directions |
gave at the start and those at the end of the trial, taken together, provide you with the complete
legal framework for reaching that decision.

It is very important that you keep an open mind about this case, and all of the issues in the case,
until you have heard all of the evidence, speeches and my closing legal directions. Only then do you
start to reach your conclusions and decisions in the case.”

The court day

“On a normal court day we sit from 10am to 1pm and then, after lunch, from 2pm until about 4pm
or so. These times may have to be varied to take account of the availability of witnesses or the
stage the evidence has reached. If we can get started promptly at 10, then about half way through
the morning session we will break for no more than 20 minutes to allow you to stretch your legs,
have a tea or coffee and make sure that you are comfortable and able to concentrate.”

[For remote jury trials it will be necessary to inform the jury that, while they are in a separate
room, they are all participants in the trial process and can be seen by all in the court room. It is
therefore important that they do not speak among themselves during the evidence and that, if
they have any difficulties, they should raise the matter with the jury attendant so that the judge
can address it.

The clerk will also have given the jurors a description of the cleaning etc arrangements in place
for the trial.

Following the trial

“Given that you will be deciding this case on the evidence, it is important that you listen carefully to
what witnesses say and pay close attention to all of the evidence. If you have any difficulty hearing,
if someone is speaking too quickly or if there is any other problem, please signal that to me or to
the Clerk of Court immediately - via the jury attendant / macer / bar officer (as necessary) - and |
will try to do something about it.

You will not be given a recording or transcript of the evidence, so you have to rely on your own
memory of it. You have been provided with pencils and paper and you can take notes of the
evidence if you wish, or you may prefer to listen carefully and watch the witnesses as they give
their evidence. | would strongly encourage at least some of your number take some notes. Any
notes which you make will be destroyed after the trial.

Whichever way you choose to go about it, can | encourage you to pay close attention to the
evidence throughout the trial. It quite often happens that a witness will say something which may
not seem important at the time, but by the end of the trial it may turn out to be highly significant.
So you should follow the evidence as closely as you can throughout the trial.”

Privacy of the jury
“During the trial, when you are leaving the [court/Jury Centre] and whilst travelling to and from it,

you must not discuss anything to do with the trial with anyone, including the other members of
the jury. Your discussions about the case must only take place in the privacy of the jury room. “
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[The following instruction may only be necessary in remote jury trials and can be adapted to
local circumstances, if required at all:

“So, if when you are deliberating at the end of the trial, you need to access facilities elsewhere in
the building, you must avoid talking to anyone at all. In that situation, the jury’s deliberations must
stop and resume only on your return.”]

Avoiding outside influence
“During the trial, you must not be at risk of outside influence or distraction.

If you see anybody connected with this case or who seems to be interested in the case, inside the
jury centre / court building [as necessary] or outside, please do not speak to them. In the past there
have been conversations between persons with some interest in the case and jurors trying it. Most
often these have been perfectly innocent, but sometimes they have not. Whenever something like
that happens, it can cause problems for the juror concerned, and it does cause difficulties for the
court. So it is simplest and best to avoid any such interaction.

If anyone approaches you and tries to discuss the case with you, you should not respond. If you are
approached by anyone in this way, do not tell the other jurors but do please speak with the Clerk of
Court urgently - via the macer / bar officer / jury attendant (as necessary). | have no reason to
believe anyone would approach you, but if that happens, you must let the Clerk know.

Until the trial has finished, you must not discuss the case with anyone outside the jury; even family,
people you live with at home, friends and work colleagues. All that you should tell someone who
needs to know is that you are serving on a jury for the length of time suggested. Whilst the case is
continuing you must not discuss the detail of the evidence, the events of the day during the trial or
any issue relating to the case with anyone outside the jury. If necessary, to avoid embarrassment,
you can simply say that the judge told you not to discuss the case with anyone at all.

So whilst the trial is continuing, you must not speak to other people about it or communicate
electronically through Facebook, Twitter or anything else. You must keep your thoughts about the
case private from anyone outside the jury, until the trial has finished. Even then you must not
discuss what was said in the jury room during your deliberations. These are private and nobody is
allowed to ask you about them.

This case must be decided by you, the jury, only on the basis of the evidence in court. You
deliberate on your verdict only with fellow jury members and, even then, only once you have heard
all of the evidence, speeches and my closing legal directions.

I will move on now to explain the general legal principles which apply in criminal trials.”
** Suggested direction for cases which have attracted significant publicity

“When | addressed you before the adjournment | mentioned the publicity which this case has
attracted [and the fact that the accused is (as appropriate)]. | want to say more about this in a
different context. You have now taken your oath, which requires that you must reach your verdict
only on the basis of the evidence which you hear in court. The words of the oath or affirmation
which you took were 'to return a true verdict according to the evidence'. That means that you must
put out of your minds anything that you have in the past read in the newspapers, or seen or heard
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on TV or radio about the accused or the circumstances giving rise to these charges. As the trial
proceeds you should put out of your minds anything that you read, hear or see about the case.
Anything you have seen, read or heard about the accused must be ignored and you must not
access such material throughout the course of this trial.

I am not suggesting for a moment that reporting of the trial will be misleading, | am simply
stressing the importance from your point of view of focusing solely on the evidence which you hear
in court and proceeding on your own recollection of the evidence.”

[The following two sentences only apply if the accused is well known:

“Anything you think you know about the accused from media sources or from your own
impressions of him/her, whatever they may be, are irrelevant to your task. All such matters must
be cast aside entirely.]

Jurors are expected to approach their task with open minds, untainted by preconceptions,
prejudices or by any perceived public or private knowledge which they may have of the case or of
the individuals involved in the charges. That is why | asked you a series of questions before taking
the oath. So please remember, you cannot allow yourselves to be swayed by sympathy or prejudice
or the contents of press articles. You must be impartial, since you are effectively acting as judges in
this case.

Another aspect of this issue is this. It is quite likely that on the internet there will be websites where
information about the accused or the background circumstances may be discussed. You must not
access such material during the trial. If any such material exists, not only is it not evidence in the
case, there is no guarantee that it would accurate. Again, | repeat: you must decide the case only
on the basis of the evidence you hear in court. These instructions are in your own interests as well
as in the interests of justice. In order to ensure a fair trial for the accused and to maintain the
integrity of our legal system it is essential that you follow them.

You must be disciplined about this, members of the jury, in keeping with the dignity and
impartiality of the role you are now undertaking, and if you become aware of a fellow juror
accessing any such information, you should immediately speak to the clerk of court - via the macer
/ jury attendant / bar officer (as necessary). | may say that | would take a very serious view about
any such conduct, in light of the warning which | have just given.”

Thereafter the written directions should be distributed to the jury, if this has not already been
done, and should be read to them.
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Written Directions for Jurors in Scottish Courts

Table of contents
1. General

1.1. Separate functions of Judge and Jury

1.2. Judge

1.3. Jury

2. Part A: Evidence

2.1. Agreed facts

2.2. Evidence

2.3. What is evidence?

2.4. What is not evidence?

2.5. Possible exceptions to the rule against hearsay

2.6. Assessing evidence

2.7. Credibility

2.8. Reliability

2.9. It is not all or nothing with the evidence of a witness

2.10. Inferences

2.11. Direct and circumstantial evidence

2.12. Direct evidence

2.13. Circumstantial evidence

2.14. You decide the case only on the evidence

3. Part B: Certain fundamental principles

3.1. 1.The presumption of innocence

3.2. 2.The burden of proof is only on the Crown
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3.3. 3.The standard of proof — proof beyond reasonable doubt

3.4. 4.Corroboration

3.5. What is the position of the defence in relation to the four rules?

4. Part C: Other directions to be used as appropriate

4.1. Where there is a docket

4.2. Where there is a notice of special defence

4.3. Where there is more than one charge

4.4. Where there is more than one accused

4.5. Concert

4.6. Mutual corroboration etc.

[Please note that a Word doc version of the Written Directions is available here. Clerks have
access to this Word version of the Written Directions and this is the version which is printed off
for distribution to jurors

General

Towards the end of the trial | will give you the legal directions you will need when you begin
deliberating on your verdict(s), but in the meantime it will be helpful if, before we start hearing
evidence, you are aware of certain fundamental rules and principles which apply in almost every
case.

Separate functions of Judge and Jury

You and | have completely different functions.

Judge

I am responsible for all matters of the law which arise in the case.

The law tells us what the ingredients of an offence are and what must be proved to establish that
an offence has been committed. | will tell you about that at the end of the trial when | direct you
on the law. The law also regulates how trials must be conducted and what evidence may or may
not be allowed. | will deal with that as the trial goes on and, if necessary, | will tell you what you
may and may not do with particular pieces of evidence.

Jury

You on the other hand are responsible for all questions of fact. You and you alone will decide:
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What the evidence was;

What is to be made of it;

What reasonable inferences or conclusions should be drawn from it; and
What verdict should be reached in light of it.

In other words, you will decide:

Which evidence you accept and which you reject;

Which evidence you believe and which you disbelieve;

Which evidence you find reliable and which unreliable; and

What reasonable inferences or conclusions you can draw from evidence which you accept.

When the time comes for you to consider your verdict, you will decide what has been proved and
what has not been proved.

Part A: Evidence

Agreed facts

Sometimes facts are agreed. If that happens they will be set out in a document called a Joint
Minute, which will be read to you. The facts set out in such a document must be accepted by you
as conclusively proved and taken into account when you come to consider your verdict.

Evidence

What is evidence?

e Evidence may come in the form of photographs, recordings such as CCTV footage and
objects which are produced or shown in court.

e Most commonly, evidence comes from witnesses. Evidence from a witness is what the
witness is able to tell you based on their direct observation.

What is not evidence?

e What the lawyers will say in their speeches and what | will say to you when | direct you on
the law is not evidence.

e Questions or suggestions put to witnesses by the lawyers are not evidence.

e Assertions of fact put to a witness who cannot remember them, or who does not know
about them, or who does not agree with them are not evidence. The evidence consists in
the witness’ answer. If all a witness did was to agree with a suggestion you would need to
take care in deciding what weight — what importance - to give to that.

e Hearsay evidence, namely what a witness tells you was said by someone else, is generally
not allowed.

Possible exceptions to the rule against hearsay

There are exceptions to that rule which | will tell you about in my directions at the end of the trial
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in more detail if they arise. For example:

e Evidence of what a witness says they heard someone say may be allowed to explain the
witness’ state of knowledge or why they did something;

e Evidence of what was heard to be said or shouted whilst an alleged crime was actually
being committed is usually allowed;

e Evidence of what an accused person was heard to say is evidence in the case. | will direct
you about this if it arises;

Witnesses may also be asked about earlier statements made by them to other people. There are
three main reasons for this:

1. To jog the memory of the witness, who may then be able to give evidence from
recollection;

2. To enable the witness to adopt an earlier statement, which then becomes evidence.
Statements are adopted if they are proved to have been made by a witness and the
witness accepts that they were telling the truth at that time; and

3. To undermine a witness’s evidence. A statement may be used to contradict what the
witness has said in court by demonstrating that the witness has said something different
on an earlier occasion. The earlier statement, unless adopted, is not evidence of the truth
of what is in it but it is available to help you in your assessment of the witness’s evidence.

In certain other situations, where a witness is unavailable, hearsay evidence of a previous
statement by that witness may be available as evidence of what is in the statement. You will be
directed on that should it arise.

Assessing evidence

You will have to judge the quality of the evidence of witnesses. You should judge the evidence of
all witnesses in the same way.

In doing so, you can look at their demeanour, or body language, as they gave evidence. You may
want to be careful how much you can draw from the way a person presents. You do not know the
witnesses and you do not know how they normally present. It can be hard to decide if a person is

truthful or not just by their presentation.

What you can do is compare and contrast their evidence with other evidence in the case which
you accept.

There are two aspects to the evidence of witnesses; credibility and reliability.
Credibility

You will find the evidence of a witness on any particular matter to be credible when you are
satisfied that the witness is doing their best to tell the truth about it.

Reliability
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Even the most honest witness doing their best to tell the truth about a particular matter may
simply get it wrong. Their evidence about it may not be reliable. There may be various reasons for
that, such as:

e the passage of time;
e poor hearing or eyesight; or
e the consumption of drink or drugs.

However even with such factors present you may still be prepared to accept the evidence as being
reliable. It is very much a matter for your judgement as a jury, applying your collective experience
and common sense.

You can only convict the accused on the basis of evidence which you find to be credible and
reliable.

It is not all or nothing with the evidence of a witness

You are free to accept the evidence of a witness in whole or in part. You may accept bits of what a
witness has had to say and reject other bits. You may pick and choose as you see fit in light of
what you make of the evidence. If you reject what a witness has said, either in whole or in part,
that does not establish that the opposite is true. If you reject evidence for whatever reason just
put it out of your minds as if it had never been given.

It may be that some evidence will be inconsistent in itself or when compared with other evidence.
Quite often witnesses give differing accounts of the same event, especially if things happened
quickly or unexpectedly. If there are discrepancies or differences you will have to decide whether
you think they are important and undermine the evidence of a witness or witnesses. Can any
discrepancies be explained?

For example:
e by the impact of traumatic events;
e by the passage of time;
e by differing powers of recall;

e by different viewpoints which witnesses might have had.

Ultimately, it is for you to decide if there are any differences and if so, whether they undermine
the evidence of a witness or witnesses in whole or in part.

Inferences

If you accept a piece of evidence or a body of evidence then you may be able to draw an inference
or conclusion from it, but any inference must be a reasonable one and there must be evidence to
support it. You cannot indulge in speculation or guesswork.

Direct and circumstantial evidence

The sorts of evidence which can be relied on will vary from case to case but in general terms there
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are two types of evidence — direct evidence and indirect or circumstantial evidence. A case may be
proved:

e entirely on the basis of direct evidence;
e entirely on the basis of circumstantial evidence; or
e by a combination of direct and circumstantial evidence.

Direct evidence

The classic example of direct evidence is evidence from an eye witness describing an event they
observed.

Circumstantial evidence

Circumstantial evidence is simply evidence about various facts and circumstances relating to the
crime alleged or to the accused, which, when they are taken together, may connect the accused
with its commission. On the other hand, it may point the other way.

In considering circumstantial evidence, please bear in mind that:

e each piece of circumstantial evidence may be spoken to by a single witness;

e a piece of circumstantial evidence need not be obviously incriminating in itself and it may
be open to more than one interpretation; and

e you can choose an interpretation which supports the Crown case or one which undermines
it, so long as it is a reasonable interpretation.

Where circumstantial evidence is based on accurate observation, it can be powerful in its effect.
Individually each fact may establish very little but in combination they may justify the conclusion
that the accused committed the crime charged. When you come to decide on your verdict,
however, you should consider all of the evidence.

It is for you to decide what weight - what importance - should be given to a piece of evidence.
Ultimately, you will have to consider what conclusions you can draw from the evidence and, in
particular, whether you are satisfied beyond reasonable doubt that the crime you are considering
was committed and that the accused committed it.

You decide the case only on the evidence

It is important that your verdict should be based only on the evidence. When you come to
consider your verdict you must not be swayed by any emotional considerations or any prejudices
or any revulsion which you might have for the type of conduct alleged. You will put aside any
feelings of sympathy you might have for anyone involved in the case. Your verdict, whatever it is
may have consequences, but these will be for others to deal with and you should put them out of
your minds.

At the end of the day you will require, as the oath or affirmation which you took said, to return a
true verdict according to the evidence.
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Part B: Certain fundamental principles
Some rules of law apply in every criminal trial in Scotland:
1.The presumption of innocence

The first rule is this. Every accused is presumed innocent until proved guilty. Accused persons do
not have to prove their innocence.

2.The burden of proof is only on the Crown

Secondly, it is for the Crown, the prosecution, to prove the guilt of the accused on the charge or
charges which the accused faces. If that is not done an acquittal must result. The Crown has the
burden of proving guilt.

3.The standard of proof — proof beyond reasonable doubt

Thirdly, the Crown must establish guilt beyond reasonable doubt. A reasonable doubt is a doubt
arising from the evidence and based on reason, not on sympathy or prejudice. It is not some
fanciful doubt or theoretical speculation. A reasonable doubt is the sort of doubt that would make
you pause or hesitate before taking an important decision in the practical conduct of your own
lives. Proof beyond reasonable doubt is less than certainty but it is more than a suspicion of guilt
and more than a probability of guilt. This does not mean that every fact has to be proved beyond
reasonable doubt. What it means is that, looking at the evidence as a whole, you have to be
satisfied of the guilt of the accused beyond reasonable doubt before you return a verdict of guilty
on a charge.

4.Corroboration

Fourthly, the law is that nobody can be convicted on the evidence of one witness alone, no matter
how credible and reliable their evidence may be. The law requires a cross-check, corroboration.

There must be evidence you accept as credible and reliable coming from at least two separate
sources, which, when taken together, implicate the accused in the commission of the crime.
Evidence from one witness is not enough.
Be clear about this:
Every incidental detail of a charge, such as the narrative of how the crime is alleged to have been
committed, does not need evidence from two sources. But there are two essential matters that
must be proved by corroborated evidence.
These are:

e that the crime charged was committed; and

e that the accused committed it.

Please note that in a case where there is a main source of evidence, such as a witness describing
the event in which a crime was committed, corroborative evidence does not need to be more
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consistent with guilt than with innocence.

All that is required for corroboration is evidence which provides support for, or confirmation of, or
fits with, the main source of evidence about an essential fact.

What is the position of the defence in relation to the four rules?

The burden of proof lies only on the Crown. The accused is presumed to be innocent. There is no
burden of proof on accused persons.

The requirements of proof beyond reasonable doubt and corroboration apply only to the Crown
case. They do not apply to the defence.

Accused persons do not have to prove their innocence. They are presumed to be innocent. They
do not have to give evidence or call witnesses and if they choose not to do so, nothing can be
taken from that.

If evidence is led for the defence, any witnesses they choose to call, which may include the
accused, should be treated like any other witnesses in the case. However, there is no particular
standard of proof which defence evidence has to meet and defence evidence does not require
corroboration. It follows that:

e If you accept any piece of evidence, from wherever it comes, that shows that the accused
is not guilty then you will acquit;

e If you do not fully accept that evidence but it raises a reasonable doubt then again you will
acquit; and

e Even if you completely reject any defence evidence, that does not assist the Crown case.
Just put that evidence out of your minds as if it had never been given and consider what, if
anything, the Crown has proved beyond reasonable doubt on the evidence which you do
accept.

In summary:

e The law is for the judge

e The facts are for the jury

e The verdict must be based only on the evidence and in accordance with the law as
explained by the judge

e The accused is presumed to be innocent

e The burden of proving guilt is on the Crown

e The standard of proof which the Crown must reach is proof beyond reasonable doubt

¢ The benefit of any reasonable doubt, from wherever it comes, must be given to the
accused

e The Crown must prove its case on corroborated evidence

e There is no burden of proof on the accused; accused persons have nothing to prove.

Part C: Other directions to be used as appropriate

These directions will not apply in all cases and therefore in the version held by clerks are
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formatted on separate pages which can be handed out if required.
Where there is a docket

Please note that you will only be returning a verdict on the charges. The clerk also read a notice
which is attached to the indictment. The purpose of this notice is to inform the defence that
evidence of the kind described in the notice may be led by the Crown during the trial. What is in
the notice is not another charge or charges and you will not be asked to reach a verdict on those
matters. If evidence of the sort mentioned in the notice is led, it may be of relevance to a charge
which does appear on the indictment (charges which do appear on the indictment). | will tell you
more about that at a later stage, if it should be necessary.

Where there is a notice of special defence

You have had read to you a notice of special defence and you may hear more about that later.
However, the only thing special about a special defence is that notice of it has to be given to the
Crown before the trial starts so that they may investigate it if they wish and are not taken by
surprise by any evidence which may be led in support of it.

A notice does not constitute evidence. A notice of special defence does not in any way alter the
burden of proof. If it arises on the evidence it is not for the accused to prove it but for the Crown
to disprove it.

Where there is more than one charge

You will see that there is more than one charge on the indictment. When you come to consider
your verdict, each charge must be considered separately. A separate verdict must be returned on
each charge. It may be that certain evidence will have a bearing on more than one charge.
Nonetheless, when you come to consider your verdict, the evidence will have to be considered
separately in relation to each charge.

Where there is more than one accused

You will see that there is more than one accused. You must give separate consideration to the
cases for and against each accused. It may be that some evidence will have a bearing on the
position of more than one accused. Nonetheless, when you come to consider your verdicts, that
evidence must be considered separately in the context of the case against each of the accused.
You must return a separate verdict in respect of each accused.

Concert

The issue of joint criminal responsibility may arise for consideration. If it does | will give you full
directions at the end of the trial, but let me give you some understanding of this at the outset.

Normally a person is only responsible for their own actions, and not for what somebody else does.

However, if people act together in committing a crime, each participant can be responsible not
only for what that participant does but also for what everyone else does while committing that
crime. This happens where the crime is committed in furtherance of a common criminal purpose,
regardless of the part which the individual played, provided that the crime is within the scope of
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that common criminal purpose.

The principle applies both where there is a crime committed in pursuit of a plan agreed
beforehand and also where people spontaneously commit a crime as a group in circumstances
where you can infer that they were all in it together.

Joint criminal responsibility is referred to as concert and someone who is acting in concert with
another is said to be acting art and part with that person. These are merely different terms used to
describe circumstances where joint criminal responsibility arises.

So if you have to consider this issue you will be deciding whether it has been established that:

1. people knowingly engaged together in committing a crime;

2. what happened was done in furtherance of that purpose; and

3. what happened did not go beyond what was planned by, or reasonably to be anticipated
by, those involved.

Mutual corroboration etc.

Someone against whom a crime is said to have been committed is known as a complainer.

In some cases, in certain circumstances, evidence of one complainer about one charge can be
corroborated by the evidence of another complainer about another charge. This is known as
mutual corroboration.

There can also be cases where, in certain circumstances, evidence of one complainer about one
crime can be corroborated by evidence from a separate source about another crime against the

same complainer.

Should these issues arise, | will give you full directions at the end of the trial on how you deal with
corroboration in this case
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Specialities in Remote Jury Centre trials
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Background

Following the impact of the pandemic the remote jury centre model was announced in September
2020 with plans to open remote jury centres (“RJCs”) for High Court trials in Edinburgh from
September at the Odeon Fort Kinnaird cinema complex, and in Glasgow from October at the
Odeon Braehead. In this model the jury views proceedings remotely from a RJC rather than from
the court room or a room in the same building as the court. The aim was eventually to re-establish
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pre COVID-19 pandemic levels of business with 16 trial courts capable of running simultaneously,
spread across Edinburgh Lawnmarket and Sheriff Court, Livingston, Glasgow Saltmarket and
Sheriff Court and Paisley Sheriff Court. Since 2021, the High Court has also been sitting at Dundee,
Stirling, Inverness and Airdrie (now Lanark) allowing 20 trial courts to operate.

As at 30 June 2022 there are plans to decommission the majority of the RJCs beginning with the
High Courts per the timetable outlined below:

Courtroom Date Jurors will return to in-
person
Inverness High Court 04 July 2022
Aberdeen High Court 04 July 2022
Paisley High Court 11 July 2022
Glasgow High Court — Courts 3,4,6 and 18 July 2022
West
Glasgow High Court - Courts North, South, 25 July 2022
Eastand 5
Edinburgh High Court — Courts 1, 2 and 3 08 August 2022
Livingston High Court 08 August 2022
Stirling High Court 29 August 2022
Dundee High Court 05 September 2022
Lanark High Court 19 September 2022

This chapter replaces the content previously contained within the Amalgamated Briefing Paper
where it pertains to RICs only. All other content from the Amalgamated Briefing Paper, where it
remains relevant to all jury trials, has been reflected in the ‘Judicial Management of Jury Trials -
stages of the Trial Process’ chapter.

When judges are approaching trials proceeding via RJCs it is recommended that they read the
‘Judicial Management of Jury Trials’ chapter in conjunction with this ‘Specialities in Remote Jury
Centre trials’ chapter.

Recruitment and training of staff, provision of equipment

Each RJC has a RIC Manager and a sufficient number of reception staff.

Each jury room within each RJC has a Jury Attendant.

SCTS is using existing and supplementary staff to undertake these duties.
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All RIC staff undertake the appropriate training before conducting any trials.

At each RIC, SCTS has a dedicated office space for the RJC Manager and support staff. The office
has SCTS issued equipment such as laptops, phones and a printer.

Technical support

“Sparq” is a technical event production company and as part of the contract agreed with Odeon
Cinemas will be managing and supporting the in-house projection screen and audio equipment at
the RICs. Sparg will provide the cameras which show the jurors on screen in the court and will also

provide point to point communication with the Court.

A Sparq technician will be present in each jury room who will ensure that all the equipment is
working and highlight any problems to the Jury Attendant.

Police presence at RIJCs

Police Scotland undertook a risk assessment, and made 27 recommendations which SCTS acted
upon. One of the recommendations was that the RICs be given a marker at the respective Police
Scotland Area Control rooms and so that any calls would be given a heightened response rate.

Cleaning of RJCs and opening hours

RJCs are maintained to the same, high baselines measures as all SCTS buildings as set out in the
Organisational Risk Assessment.

RJCs trade as cinemas on weekday evenings and at weekends. In some locations, SCTS only
occupies a limited number of screens and the cinemas will trade during the day in “their” screens.

It is strongly suggested that judges check with the clerk both:

a. the opening and closing times for RJCs; and;
b. whether there is a time at which a particular screen in which a jury is sitting will require to
be made available by the company which owns the building.

How does the set-up of a trial with a RJC work?

The court will be the trial court and will contain the judge, clerk of court, accused, prosecutor and
defence counsel and/or solicitor, witness, and public, including families. Members of the public,
family representatives and the media may also be in attendance.

The RJC will host the jury in an auditorium which will be the same room used as the Jury Room for
deliberations.

A live two way visual and audio link will be established from the court to the RJC. A large video
wall will be in place in the court permitting all in court to see all of the jurors’ faces. The jury will
see the court room, in particular the witness giving evidence, the accused and productions that
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are shown in court, on a large 4 quadrant screen (the normal cinema screen) in the RJC. Two way
audio will be in place to allow communication between the court and the RIC.

The split screen shows in the four quadrants:

Quadrant 1 Quadrant 2

Accused and, when examining, the AD | The witness box.
and defence counsel. The dock escorts
could also be seen, plus a large part of
the public benches.

Quadrant 3 Quadrant 4

Overview of the courtroom. Evidence presentation equipment.

All live links will be able to be disconnected instantly by the clerk of court.

How do jurors communicate with court?

There will be a microphone available for the jury to communicate with the court via the Jury
Attendant. The microphone will be controlled by the Jury Attendant, who will activate the
microphone and inform the court of any issues, such as sound, image or a juror requiring the
attention of the court. In particular, if a juror, for example, realises before the evidence starts that
he/she knows the accused, the juror will inform the Jury Attendant. The Jury Attendant will inform
the court that there is an issue using the microphone in the RJC that is linked to the courtroom.
The juror will be isolated away from other jurors.

The Jury Attendant will contact the clerk of court —an SCTS mobile phone will be available for the
Jury Attendant to do this and can also be used by the juror in the presence of the Jury Attendant.
This method will apply for any forms of communication the jury needs to have with the clerk.

The impartiality questions:

At the moment when a judge asks the impartiality questions, the jury is told not to answer out
loud, but to speak privately to the clerk of court if there is an issue.

It is suggested that the following could/should be said by the judge to the jury about how they

communicate:

“If in answer to any of the questions your answer is yes, or if there is a difficulty or doubt,
please do not mention it to the other members of the jury but do please speak privately to
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the Jury Attendant who will arrange for you to speak confidentially with the clerk of court.”

Productions and documents

Each juror will have a folder to allow them to store a copy of the indictment and other documents,
such as notes, joint minutes and copies of productions etc.

At the end of each day the folder will be placed in a lockable storage box by the Jury Attendant.
The storage box will be taken to the storage screen and that screen will be locked by the RIC
Manager.

If further documentation needs to be given to the jury, the Clerk of Court will email this to the RIC
Manager. The RJC Manager will print the documentation. Any member of SCTS staff handling the
documentation will wear gloves and a face covering.

Deliberating

Once the jury has been charged by the judge and is ready to commence deliberations they will,
where the particular facility allows, move down to a deliberation area which is immediately below
the screen and is equipped with 15 physically distanced chairs and side tables. The chairs are set
out in a large oval. On each table there is a microphone to aid communication amongst the jurors,
some of whom are quite a distance from others. The Jury Attendant and technician from Sparq will
leave the room.

Where there is insufficient floor space for a deliberation area, the jurors will remain in their
allocated seats when deliberating. Each will have a microphone and the image on the screen will
be changed to show a live view of the 15 jurors. This will allow the jurors to see and communicate
with one another without having to turn back and forth in their seats, which are obviously fixed
facing forwards.

If a member of the jury needs to use the toilet facilities during deliberations they will be escorted
by the Jury Attendant to a disabled toilet (single use). The Jury Attendant will ensure that the juror
does not interact with any other person.

The Jury Attendant will remain outside the screen and ensure that no one enters the room.

If the jury has a question for the Judge, the clerk will clear the court room and speak to the jury
privately. The clerk will write down the question or request and confirm it with the jury before
proceeding in the normal way by bringing it to the attention of the judge and then the parties. At
one point it was thought that the jury’s question could be committed to writing, scanned and
emailed to the clerk. It transpires that there are no scanning facilities in the RJCs. Anecdotally it
seems that in some instances the question may have been photographed and sent by email or text
to the clerk. The main thing is that the clerk accurately understands what the question is and can
check that with the jury.

Once the jury has reached their verdict they will inform the Jury Attendant. The Jury Attendant will
then message the Clerk of Court to inform them that the jury has reached a verdict. The jurors will
be asked to return to their allocated seats.

Page 8.5/ 131



In the High Court only:

e Once the jury has intimated that the verdict is ready the clerk should be facilitated to have
a private discussion from a closed court room with the whole jury to ensure that they are
clear that they do indeed have a verdict. Otherwise there is substantial room for error and
confusion of a kind which clerks are very good at nipping in the bud.

e On another but related point, it is known that juries sometimes ask clerks at this point to
remind them of the procedure for delivering the verdict, which is entirely proper and saves
the embarrassment of the spokesperson getting it wrong. This should also be facilitated via
a closed court communication between the clerk and the jury.

Breaks

Jurors will need the opportunity to have a fresh air break during any court breaks, as the proposal
would mean that they jury would not be seeing any natural daylight for the duration of the day
they are in court. Essentially the procedure in respect of breaks will not be changed, it will remain
as it was pre-COVID, but with jurors asked by clerks to respect each other’s personal space.
Smokers will be permitted to go for fresh air or a smoke during the court breaks. They will be
accompanied by a Jury Attendant.

Decorum

Everyone has to realise that, if the video link is live, the jurors can see the court and those in court
can see the jurors on individual screens in high definition colour and quite close up. Those in court
should not be lounging around, drinking coffees or whatever. Meanwhile the jurors must behave
as they would if present in the court. This means no eating snacks or drinking juice etc.

Introducing the parties

If the judge, as part of the introduction, introduces to the jury the various “actors” in court —
Advocate Depute (“AD”), defence counsel, clerk, macer, accused — it has to be borne in mind that
the only view of these people that the jury will have at that stage, other than of the accused who
has his/her/their own screen (in the top left of the jurors’ screens), is the court overview screen.
All of the court personnel will only be visible to the jury as small, relatively indistinct figures. The
usual practice of the AD and defence counsel turning to the jury or nodding when introduced will
be of no value, probably barely visible. It may be that at least the AD and the defence counsel
could be asked to stand up when introduced. Perhaps the macer could stand in front of the
witness box which also has its own screen.

Audio to jury room
Everyone has to realise that if the video link to the jury room is live then it is likely that the audio is
live. The microphones in the court are very sensitive. Sotto voce remarks will run the risk of being

heard in the jury room. All need to be aware of that.

Generally there might be an argument for deciding that the link to the jury will only go live when
the judge has already come on the bench.
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Audio from jury room

During the first Edinburgh trial (with the jury in a different room) the jurors could not initially be
heard responding “I do” to the administration of the oath. This continues to be a problem and
judges/clerks are asking jurors to nod when they say “l do.”

More generally on audio, if jurors are to be able to communicate with the court direct from their
seat (as if sitting in the jury box) the only means of communication available in the first Edinburgh
trial was a single portable microphone in the jury room. That worked well when the spokesperson
came to deliver a verdict. It is somewhat cumbersome otherwise, and requires a jury attendant to
deliver the microphone physically (and, one is to assume, only after it has been wiped with a
cleaning agent) whenever a juror raises a problem, and only when the juror has made known to
the jury attendant the existence of a difficulty. A satisfactory solution requires to be found. The
current set up seems to be that there is a fixed microphone to which the spokesperson needs to
come in order to deliver the verdict and that any other difficulty would need to be communicated
by the juror to the jury attendant.

Judge’s ability to engage with jury

Following the experience of the mock trial a way was found for the clerk to zoom the court
overview camera in on the judge’s position, but only to a certain degree. However, from the jury
perspective, the judge remained a relatively distant figure. Moreover, the images of the individual
jurors are shown very clearly on the screens to the left of the bench. When addressing the jury the
most natural thing to do is to look at them. Under the current arrangements that cannot be done
if the judge wishes to speak direct to the camera. The judge’s ability to engage with the jury is
compromised by the need to address them while speaking straight ahead. The level of intimacy
one might expect in a “normal” trial will never, using this method, be achievable. It is hoped that a
solution can be found whereby (i) the judge can look at the jury while speaking to them, and (ii)
the jury’s view of the judge when he/she does so is less remote.

Also, because the judge appears to be so far away from the jury, when he speaks it was not
obvious that his remarks were being directed at the jury. There is no discernible body language as
there would be in a normal pre-COVID trial so without verbal cues it will be tricky for a juror to
know what is happening.

If the judge uses the expression “Ladies and Gentlemen” it may not be obvious that he means the
jury especially if there are female and male lawyers, macer etc. The expression “Members of the
Jury” has the benefit of clarity and, incidentally, avoids any criticism based on gender stereotyping.
Some judges may not like this term and may choose to adhere to “Ladies and Gentlemen” but for
these remote trials it may be that using the term “Members of the Jury” is advisable.

The position in the RICs used for High Court trials is that it is possible for the clerk to adjust the
view so that, for the jury, only the judge is on screen which is optimum for when the charge is
being delivered.

In some courts, the positioning of a camera above the jury screen allows a judge to speak almost
directly to the jury whilst also looking at them which is important both for engagement and

monitoring attentiveness.

For remote jury trials it will be necessary to inform the jury that, while they are in a separate
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room, they are all participants in the trial process and can be seen by all in the court room. It is
therefore important that they do not speak among themselves during the evidence and that, if
they have any difficulties, they should raise the matter with the jury attendant so that the judge
can address it.

The clerk will also have given the jurors a description of the cleaning etc arrangements in place for
the trial.

Counsel addressing the jury

This is best done by counsel standing in front of the witness box so that the relevant camera can
show them in reasonable close up. However there is the same difficulty that if counsel looks at the
jury screen he/she is not, from the jury perspective, looking at them. Counsel should be
encouraged to remain relatively still so that they are within range of the microphone without
which the jury will not hear them well.
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From July 2020, following discussion and agreement among the Lord Justice General, Lord Justice
Clerk and Jury Manual Committee, jurors are provided with certain written materials at the start
of the trial. These are:

1. A written note of their duties and responsibilities; and
2. A document setting out the general directions that apply in every case, as well as, if
appropriate, specific directions on certain matters particular to the case.

Although in Lyttle v HMA, 2003 SCCR 713 it was held that nothing said in the opening introductory
remarks could be prayed in aid to make good a deficiency in the charge, that pre-dated the issuing
in every case of the approved standard written directions. The information then given to the jury
was only labelled "introductory remarks" and not highlighted as legal directions which the jury had
to follow.

Lyttle has now been reconsidered in the case of SB v HMA [2021] HCJAC 11 where Lord Turnbull,
delivering the Opinion of the Court, said:-

"It is therefore clear that the import of the decision in the case of Lyttle is confined to the
practice with which it was concerned. It was concerned with the then practice of making
what were truly introductory remarks, in the sense of introducing the personnel and the
general procedure. The case was not concerned with information which was encapsulated
in writing and was introduced as legal directions which the jury had to follow.

In conducting a trial in accordance with the recently introduced procedures a judge will no
doubt think carefully about the issues and areas of law which he or she wishes to include in
the charge. The content of the charge will vary according to the length of the trial and the
issues raised. In many cases it may be sufficient to draw the attention of the jury to their
copies of what was delivered earlier and to remind them that they must follow both those
directions and what is said in the charge itself. In other cases the judge may feel it
necessary, or appropriate, to recap some of what was said or to revisit some aspects of the
earlier directions in more detail. The evidence led and the speeches of the crown and
defence will doubtless inform the extent to which anything more need be said in relation to
the written directions. In any charge, the directions as a whole must be tailored to the
circumstances of each case."

It is thus clear that the directions now provided in writing should be incorporated into the
eventual charge by reference (and in some cases recap) in due course so that the issue of possible
discrepancy raised in Lyttle will not arise.

Content of introductory / general directions

Whilst there is no requirement to repeat at length all of the written directions during the course of
the Charge. It should, however, be remembered that the introductory directions are just that.
While they cover much of what is to be found in the opening part of a charge they will not be
sufficient of themselves in every case.
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In preparing and delivering the charge:

1. The jury should be reminded that they have copies of what was delivered earlier and it
should be stressed that they must follow both those directions and what is said in the
charge;

2. Judges and sheriffs should be alive to the fact that the conduct of the trial, the exact nature
of the issues raised and perhaps even the length of the trial will mean that some
repetition, refinement or elaboration is needed of what was said at the start, both in
relation to the more general directions and any further matters such as, for example,
concert, prior statements, special defences or dockets. It should always be borne in mind
that the directions must be tailored to the circumstances of each case.

3. The evidence and submissions of the parties will inform the extent to which anything more
need be said in relation to matters touched upon in the introductory directions. In a
Moorov case, for example, directions on corroboration would have to be very specific. In
some cases, such as an assault where the only issue is self-defence, the introductory
directions on corroboration may suffice. Where corroboration is an issue, such asin a
wholly circumstantial case or one where corroboration of a witness was to be found in
circumstantial evidence, more maybe required.

4. Whatever requires to be repeated or elaborated upon, reference should still be had to the
suggested general directions which still appear as an appendix to the Jury Manual.

The separate functions of judge and jury

Stair Encyclopaedia, Vol 17, para 763;

Renton & Brown, Criminal Procedure, 6th ed, paras 18-79 to 18-79/11.
1 Legal Principles

Unless circumstances of some special character are alleged, all questions relating to the credibility
of witnesses are prima facie for the arbitrament of the jury.2 Care should be taken not to confuse

the issue by mixing the question of reliability of evidence with that of sufficiency.ﬂ In general no
difficulty arises from directing the jury that as a matter of law there is sufficient evidence to
support a conviction. However there may be circumstances in which it is inappropriate. In McPhee
v HMA © it was observed that the practice of trial judges telling juries in bald and unqualified
terms that there is sufficient evidence in law to convict may in some circumstances be unhelpful
and particularly confusing. There is usually no need for any general positive statement of legal
sufficiency. In some cases it has the potential to confuse, e.g. a jury may reject a corroborating
witness’s evidence, and then have to consider sufficiency in the absence of that.

2 Referring to the evidence
The primary duty of the judge is to direct upon the law; and it is usually necessary for her or him to

refer to the evidence to which the relevant law applies. It is, however, a matter for discretion, in
the light of the whole conduct of the trial, to determine the extent to which it is appropriate to

refer to the evidence.®® In Simpson v HM Advocate 1952 JC 1, the Lord Justice General (Cooper)
said (at 3) that:
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“It is always the right, and it may often be the duty, of a presiding judge to review and
comment upon the evidence; but in so doing it is essential that the utmost care should be
taken by the presiding judge to avoid trespassing upon the jury’s province as masters of the
facts.”

In long or complicated cases there may be an obligation to refer to some of the evidence so that
the jury can focus on the critical issues for their decision. This could apply in cases involving the
deaths of infants in which there is often a dearth of direct evidence, the jury’s decision being
dependent on inferences to be drawn from medical evidence. In some such cases, in particular, an
obligation may lie upon the trial judge to provide the jury with a succinct balanced review of the
central factual matters for the jury’s determination.®” A more recent decision in a case involving
death of an infant, Younas v HM Advocate 2015 JC 180 takes a rather different approach which
represents current appellate thinking. A number of issues pertinent to the treatment of evidence
in the charge, are well summarised in the rubric:

“1) there was no general requirement on a judge to rehearse or summarise the evidence in
a charge to a jury (paras 55, 56); (2) the mere fact that medical evidence had been given at
some length during the course of a trial did not mean that a jury had been presented with
complex testimony of a technical nature, such as might require special direction by the trial
judge, and the fact of there being conflicting views held by members of the medical
profession on a cause of death did not, of itself, render a case complex or difficult, and the
evidence in the case could not be described as of such intricacy or complexity that it
required any special treatment by the trial judge (paras 61-66); (3) the trial judge had
provided the jury with a route or path to verdict which was simple and straightforward and
would have enhanced the informed observer's understanding of the reasons for the verdict
and accordingly the requirement for a reasoned verdict had been met (paras 67, 68); (4)
there was no reason to give the jury any special direction on how to treat the evidence of
the child witness, nor would it have been appropriate to do so, and his evidence ought to
have been assessed in the same way as that of any other witness (para 73);”

The Lord Justice General’s Practice Note of 18 February 1977, recorded:

“Accurate assessment of the quality of, and of the weight which ought to be given to
certain competent and admissible evidence which is of material consequence in the
determination of a jury’s verdict is often a matter of real difficulty and delicacy on which
the jury is entitled to receive such guidance and assistance as the presiding judge can
properly afford.”

A court of appeal is not in a position to review this discretion of the presiding judge on matters

which concern the best way of conducting the case before him”%

Provided the trial judge does not trespass into the jury’s territory by, in essence, expressing a
personal view on the evidence, it may be helpful in certain cases for the jury to be directed upon

where they can find the testimony upon which they would be entitled to convict.22 In some cases,
perhaps particularly in sexual offence cases where issues of corroboration are not straightforward
or have not been adequately addressed by parties, there may be an obligation to identify where
corroboration can be found; Garland v HM Advocate 2021 JC 118, particularly at para 20. If
evidence is referred to for reasons other than to illustrate specific points of law, it requires to be
done in a balanced manner putting both Crown and defence case to the jury. There is no
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requirement to rehearse all points made, but rather to present the substance of the parties' cases
to the jury.”

Siddique v HMA Lillustrates the importance, in a statutory charge, of giving precise directions on
the definition and meaning of the crime charged, and on the elements necessary to be proved by
the prosecution, in terms which reflect closely the words of the statute. That is particularly
necessary where there is also a statutory defence, which can operate properly only on the basis of
a strict application of the statutory language.

3 Credibility and Reliability

"A person who is credible is one who is believed. A person who is reliable is one upon whom
trust and confidence can be placed. Credibility may be judged on the moment, whereas

4 /",

reliability may be only capable of being addressed having regard to the person’s “track
record”, so to speak. ni2

The language is somewhat outdated because these are judgments to be made of pieces of
evidence and not character. When directing the

jury in the closing charge, it should be recalled that the jury can accept and

reject different parts of a witness’s evidence and, as stated in the written directions, the jury
ought to be assessing the evidence for credibility and reliability.

This may require specific direction when a Crown witness was previously a person who was
alleged to have also been involved in the offences which the accused faces. It has been decided
that there is no rule of law which requires a judge to give the jury a cum nota warning in every
case in which a socius criminis was called as a Crown witness. Delivering the Opinion of the Court
in Docherty v HM Advocate 1987 SCCR 418, at page 431, Lord Justice General Emslie observed:

“[T]rial judges need only give to juries in all cases, whether or not any socius criminis has
been adduced as a witness for the Crown, the familiar directions designed to assist them in
dealing with the credibility of witnesses and any additional assistance which the
circumstances of any particular case may require. If, for example, the credibility of any
Crown witness, including a socius criminis, is in any particular case attacked by the defence
on the ground of alleged interest to load and convict the accused or, indeed, on any other
ground, the trial judge will normally be well advised to remind the jury that in assessing the
credibility of the witness concerned, they should take into consideration the criticisms which
have been made of the witness in the course of the presentation of the defence case.”

Whether some particular direction should be given in relation to the evaluation of the credibility
of some particular witness must be a matter for the discretion of the trial judge to be exercised in
the light of the particular circumstances of the case in question. Relevant to the exercise of that
discretion would plainly be the matter of what had been said about a particular witness’s evidence

in the course of the speeches to the jury.B
3(a) Identifying a piece of evidence which is essential to the Crown case

It may be necessary to direct the jury that in order to convict they must accept a particular piece

of evidence or chapter of evidence.” In framing any such direction it is important to recall that a
jury does not have to accept all of the evidence of a witness, it is usually a particular fact or facts
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which are essential for conviction.

Many of the specimen directions throughout the jury manual do include a version of this direction
but others do not and it is the responsibility of the presiding judge to determine whether or not to
give such a direction. Sometimes it will be necessary. Sometimes it will not be appropriate. Judges
will always have to make an assessment in the particular circumstances of the case.

A direction to this effect is contained in the specimen directions on mutual corroboration (see
Corroboration: the Moorov doctrine) and it is suggested that having said it once in explaining
mutual corroboration will be sufficient and it need not be repeated on each charge. In such a case
a judge could summarise the position on the charge as being that:

"The Crown founds on the evidence of the complainer and invites mutual corroboration
from other complainers on other charges."

LIG Emslie's forthright views in this regard were perhaps qualified by LJG Hamilton when he stated
that there are some circumstances in which it is appropriate and common to give a direction that

acceptance of particular evidence is a necessary precondition for conviction of a crime. 22

There are also illustrations of the appeal court deprecating excessive use of such directions, for
example in cases founded on multiple sources of evidence. 2

In refusing an appeal based on the proposition that the judge ought to have directed that
acceptance of certain evidence was essential for conviction, LIG Hope explained:

"The trial judge made it clear, and indeed he was right to do so, that the jury had to be
satisfied upon looking at the evidence as a whole. For the judge to have isolated [X's]
evidence, important though it no doubt was, as evidence about which the jury had to be
particularly satisfied would have been to distort the picture which they had to look at, as
they had to look at the evidence as a whole. It would have suggested that other parts of the

evidence necessary for a conviction need not be subjected to the same scrutiny. ™

It can be seen that judgement is always required about the particular nature of the Crown case.
Such a direction is commonly given in sexual offence cases because some part of a complainer's
evidence, eg re lack of consent, may be essential for proof.

Even in sexual offence cases, the evidence may be such that this direction is not appropriate.
Examples might include where there is clear CCTV footage showing a crime being committed or an
admission of guilt by the accused along with circumstantial evidence, or eye witnesses who
describe the accused having sex with a sleeping complainer.

The jury is bound to accept and to apply such directions in law as the trial judge sees fit to give
them. It is assumed that juries act upon original, and upon corrected, directions. 5

"When the High Court lays down what a trial judge ought to do when directing a jury on a

particular point, the High Court expects that trial judges will follow the advice given to

them ...."2

It is not for the trial judge to indicate to the jury what weight should be placed on particular parts
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of the evidence.®® There is always a risk that a judge in his charge may stray into comments about
a witness’s testimony and that these will be put, as it were, under the microscope on appeal. For
these reasons these comments are best avoided. Thus it will be wise to avoid describing parts of a
witness’s evidence as “curious”. & In this regard particular care requires to be taken in the event
of failure to cross examine. Reference is made to the succeeding section.

If the trial judge unduly impresses on the jury her or his own views about the facts, in some
circumstances that defect cannot be cured by other directions to the effect that the facts are for
the jury.g In addition to considering the transcript of the judge’s charge the Appeal Court may
decide to listen to the tape recording of the charge if it is suggested that emphasis had been
placed on certain words and phrases in a way which might be regarded as unfavourable to the

accused.®2

“The purpose of charging a jury is to give the jury the necessary directions in law to provide
a framework for their consideration of the facts and in particular to give them proper
directions on the matters which were in issue in the trial. It is not the function of the trial

judge to speculate about possible lines of defence which have not been advanced in any

way by the accused. 84

Failure to cross-examine

See Burgess v HM Advocate 2010 SCCR 803;Rauf v HM Advocate 1997 SCCR 41: McPherson v
Copeland 1961 JC 74, 1961 SLT 373; Mailley v HM Advocate 1993 SCCR 535; 1993 JC 138; 1993 SLT
959.

1 Failure to cross examine a witness as to a contrary scenario or account does not render later

testimony from an accused inadmissible.®® Rather it may expose the accused in particular to
adverse comment as to credibility. This is based on the assumption that an accused, if frank and
straightforward, would give a full account of all pertinent matters within his/her knowledge to
his/her legal adviser in advance of the trial. It neither matters whether the accused has been cross
examined to the effect that his/her account is not credible or reliable for that reason nor whether
there has been any comment in this regard in the speech to the jury.

N.B. Judges should be astute to check the minutes and any checklist in commission cases. The
presiding judge will often record an undertaking from the Crown that they will not comment on a
failure to put the defence case to a child or other vulnerable witness at commission.

2 Similar principles may apply to a witness other than the accused. However, the assumption that
a full account will have been provided is not as secure. Such a witness may not have been

precognosced fully or at all. Something unexpected may emerge which may require the giving of
specific directions as in Burgess v HM Advocate.

Use of the word ‘victim’

1 Whilst every judge charging a jury is encouraged to develop a style of their own and not to
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slavishly follow a text prepared by others, there are matters which have to be covered and words,
the use of which is discouraged. One such word is ‘victim’. In Hogan v HM Advocate 2012 SCCR
404 at paragraph 34 Lord Justice General Hamilton observed that the use of ‘victim’ was
inappropriate. This opinion gained further support in the dicta of Lord Eassie in Wishart v HM
Advocate 2014 SCCR 130 para 7:

"In the context of criminal proceedings it will generally be the case that until guilt is
admitted or proved it will not be appropriate to refer to a complainer as being a “victim”.
The very purpose of the criminal process is, of course, first to establish whether the alleged
crime has been committed and secondly whether the accused was the perpetrator. In
general it is only once the first of these purposes has been achieved positively to the
prosecutor that it may properly be said there is a victim of the crime charged. It is therefore
important that in most aspects of the criminal process care is taken to avoid referring to a
person making an allegation of criminal conduct towards him or her as a “victim” other
than in a context in which guilt is proved or is assumed for valid reasons. A particularly
important part of the criminal process is, of course, the giving of instructions to the jury in
cases prosecuted under solemn procedure, where correspondingly particular care should be
taken. In that respect, users of the “jury manual” should bear in mind the important note
issued with the last amendment drawing attention to the observations in Hogan v HM
Advocate"

The presumption of innocence

Stair Encyclopaedia, Vol 10, para 754.

1 The accused is presumed to be innocent of the charges brought against him/her. The
presumption of innocence is not a presumption based on factual inferences. It has no positive
effect, being no more than a means of expressing the rule that the Crown enjoys no initial
evidential advantage, but, in order to succeed, requires to break down the presumption by proving

the accused’s guilt beyond reasonable doubt.2®

2 One consequence of paragraph 1, above, is that, as a general rule, the accused is not obliged to
prove anything. In certain exceptional cases a limited onus rests on the accused; for example,
when s/he pleads diminished responsibility, or puts forward a special defence of insanity, or if s/he
is charged under a statutory provision which imposes an onus upon him/her.

3 There may be certain cases, “in which the proved facts may raise a presumption of guilt, and in
which, in the absence of some explanation by the person accused — where the person accused is

the one person who can know the real truth — a jury may be entitled to proceed to draw an

inference ofgu1/t".8— The circumstances in which it is permissible to comment upon an accused’s

failure to give evidence are extremely rare and judges should exercise extreme caution in giving

directions on this issue.2® Where defence counsel makes careless and undisciplined remarks about
the absence of evidence from a co-accused, adequate directions on the proper approach to the co-

accused’s right to silence should be given.®
The burden of proof on the Crown throughout and the standard of that proof

Stair Encyclopaedia, Vol 7, paras 124-125; Vol 10, paras 746-761.
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“The burden of proof that the accused committed the crime libelled against him rests upon
the prosecutor throughout the trial. The standard required is proof beyond reasonable

doubt. This onus is not transferred or affected by any common law defence pleas other

than insanity or diminished responsibi/ity."ﬂ

1 In a case where the complainer and the accused are the only eye-witnesses, the jury may be
directed that they had to choose between competing accounts, provided they have been given

clear general directions about onus of proof and reasonable doubt.* Use of words suggesting that
the defence has to raise a reasonable doubt can suggest to a jury that the defence has to do
something, which is not the case. A suggestion to the effect that if a reasonable doubt points to

innocence, then the accused is entitled to the benefit of such a doubt is potentially misleading.??

“[U]nder present day practice it is common for judges to direct juries that a reasonable
doubt is a doubt which would cause them in the conduct of their own affairs to hesitate or

pause before taking a decision. Such a direction is a sound direction, but it obviously need

. . 93
not be given in every case ...”=

“[I]t is desirable to adhere as far as possible to the traditional formula and to avoid

experiments in reformulal‘ion."g—4

2 To add the words ‘and reconsider’ after the words ‘hesitate and pause’ has been held not to set
an unduly high standard for reasonable doubt, and thus lower the standard incumbent on the
Crown, or to alter the standard in a sense adverse to the accused. It does not, for example, add an
implication that a reasonable doubt is one which would dissuade a juror from a particular course
of action.® The use of the expression “cogent reason” in the context of contrasting that to a far-
fetched, fanciful or impulsive doubt, or a gut reaction, or a sympathetic or emotional response
was held not to carry a risk of misleading a jury into applying a higher standard than reasonable

doubt, but might in other circumstances give rise to the risk of applying the wrong standard.®

Indeed in Armstrong v HMA, 2006 SCCR 21 at para [8] the Appeal Court reminded trial judges of
the desirability of adhering to the traditional formula, and that substantial departures from, or
unnecessary elaborations, of it are simply liable to generate appeals. It is not an accurate
expression of the standard of proof to tell the jury that they are entitled to convict if they were
reasonably sure of the accused’s guilt. That is not an alternative way of saying that they must be

satisfied beyond reasonable doubt.*’ The standard of proof beyond reasonable doubt is not the
same as that of reasonable certainty.

The absence of burden of proof on the accused (except in certain special cases)
1 Apart from exceptional cases, such as a plea of diminished responsibility, a special defence of

insanity or an onus imposed by statute, there is no onus on the accused to prove anything, and
there is no requirement that any evidence led by the defence requires to be corroborated.®

Reverse burden of proof
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2 Where a persuasive burden is imposed on an accused to establish a statutory defence, the

defence must be proved on a balance of probabilities, and there is no need for corroboration.2
The same standard of proof is required to establish a common law special defence of insanity at
the time of the offence, but corroborated evidence is probably required.m If a persuasive burden
rests with the accused a jury is adequately directed by being informed that this burden is lower
than that applicable to the Crown. It is open to the presiding judge to further advise the jury that
the defence will have proved a fact if the jury conclude it is “more probable than not” or “more

likely than not” that the fact existed.*®

3 Offences where a persuasive burden rests with the accused to establish a defence include those
relating to:

Communications devices in prison

Firearms

e |Incest

Indecent images of children

Offensive weapons (see chapters on Prohibition of the Carry of Offensive Weapons and
Having, in a Public Place, Article with Blade or Point)

Protection of vulnerable groups

Sexual offences

e Terrorism.

4 Problems may arise with the reverse burden of proof. The different approaches to the thorny
issues of legal and evidential burdens taken in the obiter opinions in R v Lambert [2002] 2 AC 545,
[2001] 3 WLR 206, [2001] 3 All ER 577, and R v Johnstone [2003] 1 WLR 1736, [2003] 3 All ER 884;
and those considered by the House of Lords in Sheldrake v DPP [2005] 1 All ER 237 have not really
been resolved in a way that eases the task of trial courts. Unless the Crown or the defence give
notice under section 71(1)(d) of the 1995 Act to raise the issue pre-trial, or unless the jury
speeches make clear the parties are agreed on the nature of the burden — at the moment the trial
court is only left with AG’s Ref (No. 1 of 2004) [2004] 1 WLR 2111 at [52] as a general guide as to
whether a legal burden on the accused should be read down to become simply an evidential
burden. For the Scottish position particularly in respect of possession of bladed articles and also
probably offensive weapons see Donnelly v HMA 2009 SCCR 512 and Glancy v HMA 2011 HCJAC
104. In that event a direction in the style of what is generally said about special defences would be
appropriate.

In brief, AG’s Ref says:
1. At present, Johnstone is the latest word on the subject.
2. Reverse legal burdens are probably justified where the Crown has to prove the essential
ingredients of the case, but there are significant reasons why it is fair and reasonable to

deny the accused the normal protection of the presumption of innocence.

3. Where an exception is proportionate, it is sufficient if the exception is reasonably
necessary.

4. An evidential burden on an accused does not contravene Art 6(2).
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5. The court has to decide what will be the realistic effects of the reverse burden.

6. If an Act creates an offence plus an exception, that strongly indicates no breach of Art 6(2).

7. The easier an accused can discharge a burden, the more likely it is that it is justified. The
ultimate question is: “Would the exception prevent a fair trial?” If it would the provision
must be read down if possible, or declared incompatible.

8. The need for a reverse burden is not necessarily reflected by the gravity of the offence.

9. Salabiaku 13 EHRR 379, 388 para 28 gives guidance on the European approach.

Corroboration needed for crucial facts
Stair Encyclopaedia,Vol 10, para 766-768.

1 Crucial facts are facts which establish the guilt of the accused in respect of the crime charged.

There are two prime facts which are crucial; first, that the crime charged was committed and,

secondly, that it was committed by the accused.*®? Proof of these two prime facts involves proof

of the appropriate mens rea but it is always a matter of inference from the primary facts and
corroboration of mens rea is not required, it may be inferred from a single source of evidence.
Crucial facts require to be proved by corroborated evidence. Proof that the crime charged has

been committed may in turn depend on proof of other crucial facts, each of which requires

. 1
corroborated evidence X2

2 The requirement of corroboration is based on the view that it is unsafe to rely on the evidence of
a single witness to prove a crucial fact. If a witness gives direct evidence of a crucial fact,
corroboration can be supplied by another witness also giving direct evidence of that fact, or by a
witness giving evidence of facts and circumstances which are capable of supporting the direct
evidence. Each circumstance may be spoken to be a single witness other than the witness who

gives the direct evidence.X® In order to be corroborative, evidence does not require to be more

consistent with guilt than with innocence. It is sufficient if it is capable of providing support for or

confirmation of, or fits with, the principal source of evidence on an essential fact.®

3 In charging a jury the trial judge should, by reference to the words used in the indictment,
identify the crucial facts which require to be established by full legal proof. The judge should also
tell the jury, in such detail as appears appropriate, what evidence the Crown relies upon to prove
the crucial facts, and whether that evidence is sufficient in law to entitle them to convict the
accused of the charge. Care has to be taken to ensure that evidence proceeding from the same

source spoken to by more than one witness is not misconstrued as corroboration. This could arise
where two witnesses speak to hearing the accused admit the crime in simple terms.*® If the
Crown relies on circumstantial evidence to corroborate direct evidence, the judge should direct
the jury as to whether or not that circumstantial evidence is capable of supplying the necessary

corroboration in that it supports or confirms the direct evidence, and is not merely neutral X%

4 If all the evidence relied upon by the Crown to prove a crucial fact is circumstantial, a
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circumstance which by itself is neutral may acquire an incriminating character when it is placed in

context.2%8 To that end motive for an accused may, in certain circumstances be evidence to

support the responsibility of an accused for an otherwise unexplained event.*2Where there are a

considerable number of relevant circumstances it is not realistic or helpful for the trial judge to go

through all the many possible permutations of circumstances that the jury might or might not

11
accept.*?

5 Corroboration is not an easy concept for lay persons to understand, and legal terms such as
“direct evidence”, although easily understood by professionally qualified lawyers, should be clearly

explained, where relevant, to enable jurors properly to grasp the legal requirement of

corroboration and apply it correctly to their decisions on the facts of the case.}*

6 Relevant and recent case law of general application illustrating the current law on how and
where corroboration can be found is examined in detail in the chapter entitled “Corroboration in

Rape cases”.

Please note that there are other chapters which may be of assistance when considering
corroboration:

Corroboration: Evidence of Distress

Corroboration: the Howden Doctrine

Corroboration: the Moorov Doctrine

Corroboration: Special Knowledge Confession

Corroboration: Omnibus/ Composite charges

7 In the case of common law crimes and other crimes requiring mens rea it is necessary to direct
the jury that if they consider the act in question was carried out by the accused that it was done
with criminal intent. Failure to direct the jury specifically that they could convict only if such acts

were committed with the necessary mens rea could constitute a material misdirection in certain

circumstances. 22

The different kinds of evidence

1 The general rule is that any fact that may be proved in any case may be established:

e by oral evidence, which consists of what is said by any witness when testifying before the
court;
e by documentary evidence, which is afforded by any document produced to the court;

e by real evidence, which is any material produced to the court for inspection; or

e by any combination of these forms of evidence.**2
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Usually in the course of the general directions, the judge will contrast direct and indirect evidence,
giving examples of each.

2 Where evidence in the case is presented to the jury in the form of a minute of admissions or a

minute of agreed facts such facts are “deemed to have been duly proved” ** Accordingly there can

be no question of the jury having a choice of accepting or rejecting all or any part of the agreed

facts and the jury should be given specific directions to this effect.}® It is important that the joint

minute clearly sets out agreed facts rather than simply referring to the likes of content of a
document is “a true and accurate record”. If a joint minute is in such terms the intention of parties
should be clarified before the joint minute is read to the jury.& The trial judge should always take
the opportunity to check that the terms agreed reflect only evidence which may be competently
admitted. Please refer to the Briefing Paper on Joint minutes of agreement in solemn proceedings.

The duty to acquit if any piece of evidence, including the evidence of the accused,
even if not believed in part, casts reasonable doubt about his/her guilt

1 Where a special defence is pled, all that requires to be said of the special defence, where any
evidence in support of it has been given, either in the course of the Crown case or by the accused

or by any evidence led for the defence, is that if that evidence is believed, or creates in the minds

of the jury a reasonable doubt as to guilt the Crown case must fail and that they must acquit.**

Failure to take such a course may result in encouraging appeals on the ground of alleged

misdirection, in which a conviction may be periled upon a favourable construction being given to

the charge as a whole.X2® Where there has been defence evidence it is best to specifically refer to

it and to direct that if it creates a reasonable doubt the jury must acquit.m

2 Where the accused gives evidence and his/her evidence constitutes a defence to the charge,
then the jury must be told that if they believe him or her then they must acquit them. Even if they

do not wholly believe the accused but his/her evidence leaves a reasonable doubt in their mind

about his/her guilt, then they must acquit.m

The need to consider each charge separately, including any charge libelled in
alternate forms

1 If there is more than one charge, the jury must be directed to consider each charge separately

but evidence relevant to one charge may be thought relevant to another.*2 If there are

alternative forms of a charge, the jury cannot convict of both alternatives. A general conviction in

respect of alternate charges is incompetent.*?

2 On occasions the libel of a charge on indictment may involve a number of events which in
themselves constitute separate crimes. One example may be a charge of historic sexual abuse
where the charge libels that certain acts occurred on various dates. In such circumstances it may
be necessary to regard a charge as comprising distinct offences which should be addressed

separately by the jury in returning their verdict with a view to ensuring that the veridict is

. 123
comprehensible and the reasons therefore are clear.™

3 As the court will not convict anyone twice for one and the same crime, a prosecutor cannot, in

general, demand a conviction against an accused person for more than one offence arising out of

. . . . . 124
the same species facti, or libel the offences cumulatively as separate crimes.==
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What then?

Having given the introductory general directions, the next stage of the charge to the jury is usually
for the judge to explain the significance of the instance and other constituent parts of the
indictment. The jury must be told the number of charges on the indictment upon which a verdict is
required and that they must deliver a separate verdict on each charge in respect of each accused.
If any charge is libelled in the alternative, then the jury must be told they cannot convict of both.
The jury must be told to consider the evidence on each charge separately in respect of the

accused; if there is a plurality of accused, the jury must consider separately the evidence against

. . . 125
each and deliver a separate verdict against each.”

It might then be appropriate to explain to the jury just where the judge proposes to go from here.
He might explain that he does not propose to “sum up” the case at all, but merely to explain the
law applicable to each charge and to “focus the issues” for the jury. Or he might choose to say that
he is going to summarise the evidence, without going to great lengths. But whatever else is done,
it is necessary in all cases to define the crime(s) charged, by specifying the overt acts which must
be established, together with whatever criminal intent is necessary to constitute the particular
crime or crimes.

Other miscellaneous points

Where a minute of admissions has been entered into, it is tendered to the court. That is normally
done in the course of the Crown case. When it is tendered the minute must be read to the jury. In
the Sheriff Court, the clerk of court reads it to them. In the High Court, the Advocate Depute’s
junior does so. At some point in the charge to the jury it will be necessary to explain the
significance of this and that facts admitted are held to be proved. Please refer to the JI Briefing
Paper on Joint minutes of agreement in solemn proceedings.

One matter which can arise during a trial is reference to irrelevant matters or to the prior history
of an accused. It is for the trial judge to determine whether such matters so compromise the
prospects of a fair trial that desertion is inevitable. In most instances considerable weight is placed
on the views of the trial judge who has the benefit of presiding over the trial and judging the
context in which the issues arise. A number of options are available namely:

1. to ignore the offending evidence and do nothing, lest the matter be emphasised;
2. to direct the jury to ignore that evidence and, as here, to advise the jury that they should

do so because it has “no bearing on the matter before” them; and

3. to desert the diet because of the inevitability of an unfair trial as a result.*?

8 Macmillan v HMA, 1927 JC 62 per U-G Clyde and L-C Alness

& sweet v HMA Appeal Court 6 June 2002 para [12]; the sheriff misdirected the jury by suggesting
they did not have to consider the issue of corroboration. In fact corroboration was vital to this
case because the only contested evidence was conflicting medical opinion as to how the
complainer sustained her injuries. The jury were also inadequately directed on the issue of
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reliability which was more pertinent to the evidence of medical witnesses than that of credibility.

852009 JC 308. See also Douglas v HMA [2013] HCJIAC 56 paras [17], [24] and [31]

£ Shepherd v HMA, 1996 SCCR 679, 684 per Lord McCluskey (opinion of the court). See also Liehne
v HMA 2011 SCCR 419

&7 |iehne v HMA, supra, Hainey v HMA 2013 HCJAC 47. See also Skilled Witnesses and Expert
Witnesses.

8 Hamilton and Others v HMA, 1938 JC 134, 144 per LI-G Normand; approved in Shepherd, supra,
at 685

89 Beck v HMA 2013 HCJAC 51

2 snowden and Ors v HMA, 2014 HCJAC 100 paras 50, 51

712010 SCCR 236.

2 Jenkins v HMA 2011 SCCR 575 at para 44

B 0'Donnell v HM Advocate 2011 SCCR 536

2 Mcintyre v HM Advocate 1981 SCCR 117; Spiers v HM Advocate 1980 JC 36

5 Touati v HM Advocate 2008 JC 214 at para 23

% | eandro v HM Advocate 1994 SCCR 703; Fraser v HM Advocate 2008 SCCR 407 at para 175

7 | eandro v HM Advocate 1994 SCCR 703 at page 709

8 Mclntosh v HMA (No 2), 1997 SLT 1320, 1324 per LIC Ross (opinion of the court).

2 Smith v HM Advocate, 1994 JC 56, 60 per LIC Ross.

8 NicKenna v HMA, 2003 SCCR 399 at para [17], 2003 SLT 769.

& Thomson v HMA 2005 GWD 14-241, [2005] HCJAC 17

8 McDade v HMA, 1994 SCCR 627, 631 per LIC Ross (opinion of the court).Hunter & Others v HMA
1999 SCCR 72, 84B per LIC Cullen sub.nom. Silverman v HMA 1999 JC 117, 121H; Fulton v HMA
2005 SCCR 159 —see paragraphs [24] and [25]; Harkness v HMA 2006 SCCR 342, where the
sheriff’s comments about credibility and reliability were either adverse to the appellant or
supportive of the Crown, and for the most part strongly so. The balance was so tipped against the
appellant that the standard direction, that if the jury did not agree with anything the sheriff said
on the facts they should ignore it, was not sufficient
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83 Clark v HMA 2000 JC 637, 2000 SCCR 767; 2000 SLT 1107 at para [6] Thomson v HMA(supra).

8 Hobbins v HM Advocate 1996 SCCR 637 per Lord Sutherland at page 645,Johnston v HM
Advocate 1997 SCCR 568, 1998 SLT 788 and Mackay v HM Advocate 2008 SCCR 371, 2008 GWD 10
— 182 para [16].

8 McPherson v Copeland; Mailley v HM Advocate

8 Stair Encyclopaedia, supra, at para 754

87 HM Advocate v Hardy 1938 JC 144, 147 per LJ-C Aitchison; see also McIntosh v HM Advocate (No
2), 1997 SLT 1320, 1324 per LJ-C Ross. See also Larkin v HM Advocate 2005 SCCR 302, paras [10]
and [11] and Mack v HM Advocate 1999 SCCR 181; 1999 SLT 1163. The decision of Mcintosh v HM
Advocate (No 2) dealt with defence counsel repeatedly putting allegations to Crown witnesses “in
the most aggressive and hostile manner conceivable” during cross- examination; these allegations
must have come from the accused. MclIntosh was described in Hogan v HM Advocate 2012 SCCR
404 as turning very much on its own circumstances.

8 paterson v HM Advocate 1999 SCCR 750; Hogan v HM Advocate 2012 SCCR 404

8 shevlin v HM Advocate 2002 SCCR 388; 2002 SLT 7309.

D Renton & Brown, Criminal Procedure, 5th ed, para 18-02, quoted in_Lindsay v HM Advocate,
1997JC 19, 21 per LUG Hope

2 MeD v HM Advocate, 2002 SCCR 896

22 Black v HM Advocate, 2011 SCCR 87

% DA v HMA 2007 SCCR 85 at para [5] MacDonald v HMA, 1996 SLT 723, 728 per LJ-C Ross. See
also_Buchanan v HMA, 1998 SLT 13; Kelly v HMA, 1998 SCCR 660.

% McKenzie v HMA, 1959 JC 32, 37 per LJ-C Thomson. Dickson v HMA, 2005 SCCR 344 at para [20].
See also Adam v HMA 2005 SCCR 479 para [9] where it was held that the words “and reconsider”
added after the word “pause” in the traditional formula did not alter the standard of proof in a
manner adverse to the accused. That was because pausing or hesitating did not alter the standard
of proof in a manner adverse to the accused. That addition did not set an unduly high standard for
reasonable doubt, and thus lower the standard of proof incumbent on the Crown. In Gilmour v
HMA 2007 SCCR 417, 2007 SLT 893 the trial judge had defined a reasonable doubt as a real doubt
in the jury’s mind, not an insubstantial or fanciful one. He went on to say “for a verdict of guilty
you need not be absolutely certain of guilt —and | emphasise absolutely certain — but you must be
reasonably certain, because if you are not reasonably certain you have a reasonable doubt”. This
was conceded to be a misdirection, for the reasons given in A v HMA (below). However, this was
not held to have caused a miscarriage of justices, since the trial judge had repeatedly emphasized
that the jury must acquit if there was reasonable doubt in their minds.

% Adam v HMA 2005 SCCR 479 at para [9], Urquhart v HMA 2009 SCCR 339 at para [6].
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9% Ajton v HMA 2010 SCCR 306, [2009] HCJAC 15 at paras [41] and [42].

% A v HMA, 2003 SCCR 154 at paras [10] — [13], 2003 SLT 497. In Meyl v HMA 2005 SCCR 338 at
para [14] it was said that what was set out in A v HMA at para [12] did not prescribe a mandatory
form of direction, but indicated what would be sufficient for a trail judge to fulfil his duty.

% | ambie v HMA, 1973 JC 53.

% King v Lees, 1993 JC 19, 23 (opinion of the court).

100 gtgir Encyclopaedia, Vol 7, para 125 note 4

101 pobertson v HMA 2012 SCCR 450.

192 Bennett v HMIA, 1976 JC 1, 3 per L-G Emslie. See also Boncza-Tomaszewski v HMA 2000 JC 586;

2000 SCCR 657 at para [10].

10 stair Encyclopaedia, supra, at para 767.

102 Fox v HMA, 1998 JC 94, 98, 1998 SLT 335, 339, per LJ-G Rodger. Campbell v HVIA 2004 SCCR
220 at para [92], 2004 SLT 397. See also Ingram v HMA Appeal Court 31 March 1999.

102 pox supra at p 126F and 134E, Chatham v HMA 2005 SCCR 373 at para [7], CR v HM Advocate
2022 JC 235

1% Callan v HMA 1999 SCCR 57: 1999 SLT 1102.

97 Fox v HMA, supra; SCCR 2002 647. Walker v Smith, 1975 SLT (Notes) 85. Scott v HMA 2008 SCCR
110, HMA v Al-Megrahi 2002 SCCR 509, para. 34 and HMA v Smith 2008 SCCR 255.

108 smith v Lees, 1997 JC 73, 109 per Lord McCluskey.

1% Geddes v HMA 2015 HCJIAC 10 at para 92

9 Murray v HMA [2006] HCJAC 10

1 see generally Callan v HMA, 1999 SLT 1102, 1999 SCCR 57.

2 MeNee v HMA Appeal Court 30 October 2002 para [7].

B stair Encyclopaedia Vol 10, para 522.

112 5ee section 256(3) of the Criminal Procedure (Scotland) Act 1995

> See Kerr v HMA 2004 SCCR 319 para [9]

16 See Liddle v HMA 2012 SCCR 478 para [16]
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2 Lambie v HMA, 1973 JC 53, 59.

8 Dunn v HMA 1986 SCCR 340 per LI-C Ross at page 345; Meighan v HMA 2002 SCCR 779 para
[13].

2 Douglas v HMA 2000 GWD 37-1388; Appeal Court 26 October 2000 at para [5].

120 yttle v HMA 2003 SCCR 713 at para [20]; Elsherkisi v HMA 2011 SCCR 735.

2L Gibson v HMA 2008 SCCR 857

122 viecullochs v Rae, (1915) 7 Adam 602.

12 See Murphy v HMA 2012 HCJAC 66 at para 19 and Cordiner v HMA 1991 SCCR 652 as examples.
It is however not the position that in circumstances where the charge contains distinct offences
the jury is required to deliver separate verdicts for each separate offence libelled.

124 penton & Brown, Criminal Procedure, 6th ed, para. 8-64; Dickson v HMA, 1994 SCCR 478, 1995

SLT 703; Diamond v HMA (No. 1), 1999 SCCR 411, 1999 SLT 973

123 5ee also Johnston v HMA, 1998 SLT 788

128 Fraser v HM Advocate 2013 SCCR 674
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Consideration of Additional Written Directions

Table of contents

1. Written Directions - Assisting the jury

1.1. 1. Introduction

1.2. 2. Background

1.3. 3. Where next and why?

2. lllustration

2.1. 1. Are you satisfied beyond reasonable doubt that the accused caused the death of X by
placing his hands around his neck and compressing it?

2.2. 2. Was the accused acting in self-defence?

2.3. 3. Was the accused acting under provocation?

2.4. 4. Regardless of any guestion of provocation is the crime culpable homicide?

2.5. 5. Before you could find the accused guilty of murder you would have to have excluded self-
defence and provocation beyond reasonable doubt and be satisfied on a fifth question:

Written Directions - Assisting the jury

1. Introduction

The introductory directions, given also in writing to the jury, are now an embedded and
permanent part of solemn trials. Some judges may not like the new procedure but jury trials are
not conducted for the amusement of judges or for that matter, prosecution and defence lawyers.
They are conducted to do justice in serious criminal cases by placing all decisions of fact with a
body of people with no legal training who must nevertheless apply the law as explained by the
judge.

Whilst the directions may not be a perfect fit for every case, they allow a judge to give a more
focused charge at the end of the trial. More importantly, there has been some extremely positive
feedback from jurors about how helpful they find the directions provided at the start of the trial
and made available in writing.

2. Background

The issue of what kind of written directions would be most useful for a jury was under discussion
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within the Jury Manual Committee for a number of years before the introduction of appendix G of
the Amalgamated Briefing Paper on Restarting Solemn Trials in 2020. We learned from academics
who spoke to the Committee, and who had reviewed the literature and conducted their own

experiments and data gathering, that there is research from all over the world demonstrating how

written directions enhance a jury’s understanding. 27 1n short:

“The empirical evidence suggests that the most effective ways of enhancing juror memory
and understanding are juror note-taking, pre-instruction, plain language directions and the
use of written directions and structured decision aids (routes to verdict). Each of the
methods targets different issues (some improve memory, some improve understanding and
application of legal tests) and there is evidence to suggest that they are best used in
combination, rather than as alternatives.”

This is all known to the Scottish Government which commissioned the footnoted research paper. If
the judiciary had not done something to address this, it is almost certain that the Scottish
Parliament would have done. We are one of the last countries with juries to have faced up to the
need for written assistance for juries, no doubt influenced by our strong oral tradition.

In England there is an extremely prescriptive regime in place for written directions which some
might consider to be cumbersome and difficult to apply in a jury trial in Scotland. The Jury Manual
Committee considers that there may be better and more flexible ways to assist Scottish juries by
the provision of appropriately targeted written directions.

3. Where next and why?

The model adopted with written introductory directions is as far as we have got in Scotland so far
with written directions. It is not the final destination. There are many other ways in which a judge
may assist a jury by providing written directions and we would encourage judges in every jury trial
to consider what further written assistance might be provided to the jury.

There is a fuller and useful discussion to be found in the Lord Justice Clerk’s Report “
Management of Sexual Offence Cases” at chapter 5.58-5.69.

mproving the

It is important that the reader understands that the phrase “route to verdict” can have different
meanings. In Scotland, the term has been used in this way:

“[13] The terms of a trial judge's charge to the jury should be such as to enable the
informed observer, who has heard the proceedings at the trial, to understand the reasons
for the verdict. In other words, there must be a discernible route to the verdict. This
approach meets the requirement for a reasoned verdict (Judge v United Kingdom at (2011)
52 E.H.R.R., pp.242-243, paras 35-39, following Taxquet v Belgium,; Younas v HM

Advocate, Lord Justice Clerk (Carloway) at 2014 SLT, p.1054; 2014 S.C.L., p.51, para. 68).@

The path or route to verdict which was found sufficient in Younas v HM Advocate 2015 JC 180 at
para 68, is explained in para 67 of the opinion. The appellant was charged with murdering his baby
daughter by shaking her or otherwise inflicting trauma on her head and neck. The trial judge:

“67... did provide the jury with a route or path to verdict. In particular, he told the jury that,
in order to convict, they would require first to be satisfied that the Crown had excluded
inhalation of food or vomit as the cause of A's collapse. This was, of course, precisely the
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hypothesis advanced by the defence witnesses. The judge went on to direct the jury that
they would require to be satisfied that other causes, such as natural disease and genetic
condition, had also been excluded. He moved onto the subject of shaking as a cause of
death and of other traumatic factors which might have been instrumental.”

The Lord Justice Clerk’s Review para 5.69 states:

“The 2018 review indicated that such limited research as there is seems to suggest that
structured routes to verdict are more effective than written directions in improving applied
comprehension, so long as the accompanying oral directions are tailored to the route to
verdict provided, otherwise there is a danger that jurors ignore the route to verdict. We
recognise that there is merit in providing the jury with the means to find what the court in
H v HM Advocate referred to as “a discernible route to the verdict”. We are not entirely
convinced that this need be in a formal or structured way. The evidence base for formalised
routes to verdict is very limited.

Such formal approaches may run the risk of inhibiting the jury’s consideration of the
evidence as a whole, and may have some of the risks associated with the posing of specific
questions designed to obtain a reasoned verdict from a jury, as discussed above. There is a
risk that the case is presented to the jury on the basis of an unduly limited hypothesis. We
accept that this is another issue which might benefit from further research. We also
consider that judges should be encouraged to formulate their directions in a way which
more clearly provides for the jury the “road map” to help them find a route to verdict. No
doubt this is a matter which the Jury Manual Committee would wish to address at the
earliest opportunity.”

Review recommendation 4 (e) states:

“The Review Group considered the use of what are known as “routes to verdict”, structured
aids to assist juries in reaching a verdict. The Review Group concluded that the Jury Manual
committee should consider ways to assist judges to formulate their directions in a way
which more clearly provides the jury with the “road map” helping them find a “route to
verdict”, but without necessarily introducing structured “routes to verdict”.

Given how much impact the particular circumstances of the individual case will have on what
directions are required, we have not set about providing prescriptive guidance on further written
directions such as “routes to verdict.” We consider that the presiding judge is best placed to
determine if further written directions, and if so what type, would assist the jury in a particular
case but we give some examples below.

In a suitable case, which might be any case but especially where the issues of law are complex
such as defining statutory crimes with multiple modes of commission, judges should consider
providing more written direction.

The definition of terrorism offences under the Terrorism Acts of 2000 and 2006 provides one
example where it has proved helpful to the jury where the trial judge provided the definition of
the offence in writing.

In some, and perhaps many, charges involving the definition of the offence in the Domestic Abuse
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(Scotland) Act 2018, section 1, it is very likely to assist the jury if the trial judge provides in writing
the definition of the crime and/or an explanation of the stages the jury must go through to reach
their verdict.

In cases under the Sexual Offences (Scotland) Act 2009, at the conclusion of the evidence the
judge will know whether reasonable belief is a live issue in the trial (which usually it will not be)
and will prepare appropriate directions for charging the jury. It would be possible to prepare the
charge in such a way that a written direction on what constitutes the crime, what must be proved,
what must be proved by corroborated evidence and, in some cases, where corroboration may be
found for a crucial fact (distress is a good example) could be extracted from the charge and
provided to the jury in writing.

The primary function of the charge is to explain the applicable law to the jury. Since it is for the
jury to determine what the evidence was and what is to be made of it, judges should be cautious
in deciding how much they should say about the evidence generally and particularly in any
directions to be provided in writing along with the charge. It will generally be more helpful, and
safer, to confine any further written directions to matters of law. That said, in a High Court case
where the judge provided the whole text of the charge in writing, which included reference to
important pieces of evidence, there was no appeal against conviction following the conviction of
both accused.

The Jury Manual Committee is aware of various examples of further written directions being
provided to juries. In particular:

e one of our number has given the jury a written note of his directions on the meaning of
certain terrorism offences;

e one of our number, where there were numerous sexual and non sexual crimes charged,
with parties’ agreement, gave the jury a printout of her directions on the definitions of the
crimes;

e another of our number, having alerted parties that this would happen (they agreed) gave
the jury the whole typed text of the charge in a complex case of murder where there were
multiple issues before the jury including self-defence; concert; accident; murder; or
culpable homicide where such a verdict could have been reached by two routes;

e where it has been necessary to provide directions on a number of possible alternative
verdicts, another of our number, having again alerted parties and with their agreement,
has provided a written note of the text of the final chapter of his charge (“Verdicts”) with
an explanation of how any alternative verdicts should be returned;

e we are aware of judges answering jury questions by giving a repeated or further direction
orally before providing it in writing;

e we are aware of judges providing the full text of sections of their charge as written
directions on Moorov and concert in the course of their charge;

e one of our number, where the indictment contained over 60 charges, with parties’
agreement, gave the jury a grid listing the crimes charged in order, the available verdicts,
whether unanimous or by majority and whether under deletions, for the jurors’ assistance.

Whilst amongst these examples judges sometimes had agreement from parties that directions
would be provided in writing, a judge is entitled to provide appropriate written direction
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regardless of the views of parties. Parties do not ordinarily have a say and they never have a veto
on the terms of a judge’s charge to the jury. If the same information is provided in written as well
as spoken form, there can be no miscarriage of justice unless there is a material misdirection as
there may be if the directions were given only orally. The provision of written directions can make
no difference other than to assist the jury.

Judges should note that if they are considering providing a jury with a “route to verdict” then the
final section of almost every Jury Manual specimen direction on the constitution of the offence
concludes with a summary of what must be proved before a guilty verdict is returned. Such
directions provide the starting point for a template of what may be required.

We provide an illustrative example of a road map or route to verdict which was given orally in a
murder trial. It might usefully have been provided in writing and, we consider, could then have
helpfully included a brief written synopsis of the three conditions for self-defence and the four

conditions for provocation. If using this model it would be more helpful still to provide written
directions on self-defence and provocation to which the jurors could refer back.

lllustration
“As long as you apply the rules of law that | have told you about, it is for you to go about your task
as you see fit. You might find it helpful if you consider the following series of questions:

1. Are you satisfied beyond reasonable doubt that the accused caused the death of X by placing
his hands around his neck and compressing it?

That has not been disputed in this case and there is ample evidence to prove it and | will assume
that you will be satisfied of this, so the next issue is:

2. Was the accused acting in self-defence?
This involves you considering the three conditions relating to self- defence.
It is for the Crown to exclude self-defence beyond reasonable doubt.

If the accused was acting in self-defence as | have explained it to you, or you could not exclude
that beyond reasonable doubt, you would acquit the accused and go no further.

On the other hand if you were to exclude self-defence beyond reasonable doubt, you would then
require to consider the evidence again and determine if the accused was acting under
provocation, which would lead to a third question.

3. Was the accused acting under provocation?

This involves you considering the four conditions relating to provocation

It is for the Crown to exclude provocation beyond reasonable doubt.

If you had excluded self-defence and found that the accused was acting under provocation as |
have explained it to you, he would be guilty of culpable homicide.
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If provocation is excluded beyond reasonable doubt, you would still need to consider if the assault
was murderous in nature, and this involves determining if the accused wickedly intended to kill
the accused or if he assaulted X, intending to cause physical injury, and acting with wicked
recklessness as to whether X lived or died, which leads to a fourth question

4. Regardless of any question of provocation is the crime culpable homicide?

If you had excluded self-defence but were not satisfied that the accused had a murderous state of
mind, you would find him guilty of culpable homicide

5. Before you could find the accused guilty of murder you would have to have excluded self-
defence and provocation beyond reasonable doubt and be satisfied on a fifth question:

Are you are satisfied beyond reasonable doubt that either?

1. he wickedly intended to kill or,
2. he assaulted X, intending to cause physical injury and acting with wicked recklessness as to
whether X lived or died

If you are satisfied beyond reasonable doubt that he wickedly intended to kill X, you would find
him guilty of murder.

Equally, if you were satisfied beyond reasonable doubt that the accused assaulted X, intending to
cause physical injury and acting with wicked recklessness as to whether X lived or died, then you
would find the accused guilty of murder.

It is your decision what conclusion you reach on each question.”

127 chalmers. J, and Leverick. F, Methods of conveying information to jurors: evidence review” ,

Scottish Government, 2018, accessible
at:https://www.gov.scot/publications/methods-conveying-information-jurors-evidence-review-
research-findings/

128 o1 v HM Advocate [2016] HCJAC 4 at para 13
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Alibi

Table of contents

1. La

2. Possible form of direction on Alibi

Law

1 Alibi means that the accused was not at the locus delicti at the material time but that he was at
another definite place, which must be specified.}*

2 Where an indictment is unspecific as to the date and is framed therefore with a latitude as to the
time of commission of the alleged crime, and the accused lodges a defence of alibi specifying a

time, or a time period, within the Crown latitude, then for the purpose of testing the alibi the time

or period named by the accused will be taken as the correct one.*®

3 There may be cases where, although the accused is admitting being near the place libelled in the

charge, he offers an explanation for his being present at the locus. In these circumstances notice

of a special defence of alibi does not require to be given.:3

4 In charging the jury the trial judge is not bound to emphasise all the details of a special defence
of alibi.**?

5 It is for the Crown to meet the defence and satisfy you beyond reasonable doubt that it should

be rejected.&

Possible form of direction on Alibi

“In this case the accused has lodged a special defence of alibi. That was read out to you at the start
of the trial, and you have a copy of it.

The only purpose of a special defence is to give notice to the Crown that a particular line of
defence may be taken. It does not take away from the accused’s stance that s/he is not guilty. It
does not take away from the requirement on the Crown to prove the case against the accused
beyond reasonable doubt. The defence do not need to lead evidence in support of it. They do not
need to prove it to any particular standard. You just consider any evidence relating to it along with
the rest of the evidence. If it is believed, or if it raises a reasonable doubt, an acquittal must result.

In this case the accused is saying that at the time the crime was committed s/he was not there,
but at another place. Hence s/he is not the perpetrator. It is for the Crown to meet that defence

and to satisfy you beyond reasonable doubt that it should be rejected.

To support that the defence rely on:
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On the other hand the Crown challenge that evidence and say:

You should look at all the evidence, consider the points made for and against alibi, and then
decide if the Crown has proved guilt beyond reasonable doubt.”

There are circumstances in which it is the duty of a trial judge to withdraw a special defence from
the jury but it is only appropriate to do so if there is no evidence from which it can possibly be
inferred that the special defence might have application. So long as there is any possibility of the
jury being satisfied that the special defence applies, or in the light of evidence given in support of
it, entertaining a reasonable doubt as to the accused’s guilt, the special defence must not be
withdrawn from consideration by the jury.m It is normal and accepted practice for the accused’s
representatives to intimate that a special defence is not being insisted upon before parties address
the jury. Accordingly, if the trial judge entertains doubts as to whether there is any evidence
before the jury which supports the special defence and no intimation is given of the withdrawal of

a special defence, it is considered best for the trial judge to clarify the position outwith the

presence of the jury before parties address the jury.@

122 Macdonald, Criminal Law, 5th ed, p 265.

139 Macdonald, supra, at p 219.

L Balsillie v HMA, 1993 JC 233, 237.

2 McGhee v HMA, 1991 SCCR 510, 516 (opinion of the court).

133 Henvey v HM Advocate 2005 SCCR 282; 2005 SLT 384 [11].5

12 carr v HMA [2013] HCJAC 87.

3 Lucas v HMA 2009 SCCR 892.
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Attempted Crime

Table of contents
1. LAW

1.1. Attempts in relation to the Sexual Offences (Scotland) Act 2009

2. POSSIBLE FORM OF DIRECTION ON ATTEMPTED CRIME

LAW
See Stair Encyclopaedia, Vol 7, paras 161-170; Gordon, Criminal Law, 3rd ed, Vol |, chapter 6.

“A person who has mens rea and acts in some way in order to bring about what he has
intended may be guilty of an attempt to commit that crime. The reason why the attempt
fails is not important. It makes no difference whether this was because the accused was
acting under a mistake or was interrupted or desisted before the crime was completed.
What matters is that the intention to commit the crime was brought forward to the stage

of perpetration by the doing of some act to bring the intention into effect.”*3®

1 For a relevant charge of an attempt to commit a crime, it must be averred that the accused has
the necessary mens rea and that he has done some positive act towards executing his purpose,
that is to say that he has done something which amounts to perpetration rather than mere

. 137
preparation.’

2 An attempted crime is constituted either when the accused has embarked sufficiently along the
train of events intrinsic to its commission before being interrupted so as to enable it to be
reasonably concluded that the crime was being physically attempted in fact, or when all the

necessary acts essential to the completion of the crime have been committed upon the mistaken

belief inextricably bound up with the criminal intent that the crime was being achieved.*3

Attempts in relation to the Sexual Offences (Scotland) Act 2009

An attempt to commit such a statutory offence in terms of the Sexual Offences (Scotland) Act
2009 is just that: it is not another form of offence of the kind referred to in another section. The
mens rea for the former is the same as that required for the completed act, even though the actus

reus be different. 12

POSSIBLE FORM OF DIRECTION ON ATTEMPTED CRIME
“Charge is a charge of attempted [X].

by law, an attempt to commit a crime is a crime itself, so an attempt to commit [X] is criminal in
itself.
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To define attempted [X] | must first define [X]: (take in definition as appropriate)

To find the accused guilty of the crime of attempted [X] you would need to be satisfied that he had
made a positive move towards committing the crime, but had not yet completed it. In other
words, that he had got beyond preparation for the crime to the stage of having begun to commit
it: that he was engaged in some action directed towards the intended result. Each case depends
on its own circumstances, but disconnecting a burglar alarm on an outside wall would indicate
attempted housebreaking with intent to steal. That gives you the flavour of attempt.

For the Crown to prove this charge, you would have to be satisfied that:
1. the accused intended to commit [X];
2. he carried out the acts referred to in the charge;

3. these were directed towards committing the crime; and
4. that the stage of preparation had been passed.”

3¢ pocherty v Brown, 1996 JC 48, 50 per LI-G Hope.

7 Docherty v Brown, supra, per LJ-C Ross at 60.

138 Docherty v Brown, supra, per Lord Johnston at 74.

133 pCB v HM Advocate 2016 SCCR 374 para 17
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Automatism

Table of contents
1. LAW

2. POSSIBLE FORM OF DIRECTION ON AUTOMATISM (spiked drinks case)

LAW

See Stair Encyclopaedia, Vol 7, paras 151-158.

“[A]Jutomatism consisting of an inability to form mens rea which is due to an external
factor, and not to some disorder of the mind itself which is liable to recur, is a defence so
long as there is evidence that three requirements are satisfied. These are that the external
factor must not be self-induced, that it must be one which the accused was not bound to
foresee and that it must have resulted in a total alienation of reason amounting to a total

loss of control of his actions in regard to the crime with which he is charged”.w

"But the whole point of the defence is that the accused was suffering from a total loss of
control over his actions in regard to the crime with which he is charged. Unless there is
evidence directed to this essential point, the defence is not available. It is a point of such
importance that it cannot be left to speculation, and a few casual remarks or feelings by
the witnesses will not do. There must be clear evidence to support it, and this means that
the evidence must be specific on all details which are material. The evidence must relate to
the state of mind of the accused. It must relate to the time at which the crime charged was
committed. And it must provide a causative link between the external factor and the total
loss of control. It is unlikely that these requirements will be satisfied unless there is some
expert evidence, since the essence of the defence is a state of mind which requires to be
precisely diagnosed and the cause of it must be explained. A genuine case will have the
basis for it carefully laid, by eliciting from the eyewitnesses who observed the accused’s
condition at the critical time all the elements which are necessary for an informed diagnosis
to be made.”

“It is unlikely that these requirements will be satisfied unless there is some expert evidence,
since the essence of the defence is a state of mind which requires to be precisely diagnosed,

and the cause of it must be explained” ***

See also the chapter on Intoxication.

POSSIBLE FORM OF DIRECTION ON AUTOMATISM (spiked drinks case)

“In this case the accused has lodged a special defence of automatism. That was read out to you at
the start of the trial, and you have copies of it.
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The only purpose of a special defence is to give notice to the Crown that a particular line of
defence may be taken. It does not take away from the accused’s stance that he is not guilty. It
does not take away from the requirement on the Crown to prove the case against the accused
beyond reasonable doubt. The defence do not need to lead evidence in support of it. They do not
need to prove it to any particular standard. You just consider any evidence relating to it along with
the rest of the evidence. If it’s believed, or if it raises a reasonable doubt, an acquittal must result.

In this case the defence say that at the time of this incident the accused could not form the intent
necessary for committing this crime because his drink was spiked. Hence he should be acquitted. It
is for the Crown to meet that defence and to satisfy you beyond reasonable doubt that it should
be rejected.

Automatism should not be confused with insanity. Insanity is due to a mental illness or mental
disorder. It is organic in origin. It causes a permanent or recurring total loss of reason. Automatism
is due to an external factor such as the consumption of alcohol or drugs, exposure to toxic fumes,
or concussing head injuries. It causes a temporary total loss of reason.

Automatism describes acting in a state of grossly impaired consciousness. In such a state a person
is not aware of what he is doing, and so could not have the intent to commit a crime such as this. If
the accused was is such a state he would fall to be acquitted.

But that could happen if, and only if, these three requirements are met:

1. The external factor causing loss of reason mustn’t be self-induced. You cannot deliberately
or recklessly drink yourself silly and avoid responsibility for your actions; that would be
knowingly and voluntarily depriving yourself of your self control. But if your drink had been
spiked by somebody else, that would not be a self-induced cause.

2. That external factor must not be something you could have foreseen. You must have had
no reason to think your drink might have been spiked.

3. The result must be a total alienation of reason amounting to a complete loss of self-
control. That is a matter for expert medical evidence.

There is sufficient evidence for you to consider this defence, but the assessment of its quality,
strength and effect is for you to decide.

If you accept the evidence that:

1. the accused was not responsible for spiking his drink;

2. he had no reason to think that anyone else would spike his drink;

3. the result of his drink being adulterated was a total alienation of reason amounting to total
loss of control of his actions, then you could conclude that he was not able to form the
intention necessary to commit this crime, and that he should be acquitted.”

There are circumstances in which it is the duty of a trial judge to withdraw a special defence from
the jury but it is only appropriate to do so if there is no evidence from which it can possibly be
inferred that the special defence might have application. So long as there is any possibility of the
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jury being satisfied that the special defence applies, or in the light of evidence given in support of
it, entertaining a reasonable doubt as to the accused’s guilt, the special defence must not be

withdrawn from consideration by the jury.& It is normal and accepted practice for the accused’s
representatives to intimate that a special defence is not being insisted upon before parties address
the jury. Accordingly, if the trial judge entertains doubts as to whether there is any evidence
before the jury which supports the special defence and no intimation is given of the withdrawal of

a special defence, it is considered best for the trial judge to clarify the position outwith the

presence of the jury before parties address the jury.m

10 Sorley v HMA, 1992 JC 102, 105 (opinion of the court), explaining five judge decision in Ross v

HMA, 1991 JC 210

14 ipid at 107.

142 carr v HMA [2013] HCJAC 87

133 | ycas v HMA 2009 SCCR 892
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LAW - BAIL AGGRAVATION
General References

Criminal Procedure (Scotland) Act 1995, section 27 as amended by s3 of the Criminal Proceedings
etc (Reform) (Scotland) Act 2007.

Legal Principles

1 “When trial judges require to refer to charges under the Bail Act or, more recently, the
aggravation of a charge by reason of its having been committed while the accused was on bail,
very little requires to be said in regard to such consequential matters. All that a judge requires to
do is to direct the jury that, if they convict on the charge it follows that conviction of contravention
of the Bail Act will follow. Conversely, if they acquit on the relevant charge, it will follow
automatically [that] they acquit in regard to that matter. Any explanation which is given to the jury

about the significance of the accused being granted bail should be expressed in words that are

chosen with care and restraint.”*

2 Section 27(4A) of the 1995 Act, which applies to a bail aggravation occurring after 4 July 1996,
provides that the fact that the offence libelled was committed while the accused was on bail is
held to be admitted, unless challenged by a notice of preliminary objection under section 72(1)(b)
(or that provision as applied by s.71(2)). Where there is a challenge, or in relation to a
contravention of a bail order between 31 March 1995 and 4 July 1996, the Crown has to prove the
bail order.

3 Section 27(4B) of the 1995 Act, which came into operation on 10 December 2007, provides that
the fact that the accused was on bail, was subject to any particular bail condition, failed to appear
at a diet, or was given due notice of a diet, is held to be admitted, unless similarly challenged.

4 It should be noted that a reasonable excuse may be raised by the defence: see ss27(1) and 27(7).
LAW — OTHER STATUTORY AGGRAVATIONS

The various statutory provisions are set out before each section dealing with each specific
aggravation. The following applies equally to each aggravation.

General Reference
Renton and Brown Criminal Procedure Legislation Vol 2 para A6-38

Some active misconduct making reference to the victim’s race/religion/sexual orientation etc.
requires to be established. It is not necessary for the accused to be established to be ideologically
prejudiced in the particular way. It is enough that at the time of the offence, his behaviour was
motivated in part by the particular prejudice —Brown v HMA 2000 SCCR 736. The use of a word
such as ‘Afro’ could satisfy the race aggravation albeit it could also refer to a hair style — Sennels v
McGowan 2011 SCCR 180. Similarly the use of the phrase ‘Geordie bastard’ would entitle a jury to
conclude that the accused was motivated in whole or in part by malice and ill will towards persons
of English origin based on the complainer’s membership of that group by reason of association
with it and identified by his place of origin —-Moscrop v McClintock 2011 SCCR 621.
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LAW - RACE

CRIME & DISORDER ACT 1998

Section 96 Offences racially aggravated.

(1) The provisions of this section shall apply where it is— (a) libelled in an indictment; or (b)
specified in a complaint, and, in either case, proved that an offence has been racially aggravated.

(2) An offence is racially aggravated for the purposes of this section if—
(a) at the time of committing the offence, or immediately before or after doing so, the offender
evinces towards the victim (if any) of the offence malice and ill-will based on the victim’s

membership (or presumed membership) of a racial group; or

(b) the offence is motivated (wholly or partly) by malice and ill-will towards members of a racial
group based on their membership of that group,

and evidence from a single source shall be sufficient evidence to establish, for the purposes of this
subsection, that an offence is racially aggravated.

(3) In subsection (2)(a) above—
* “membership”, in relation to a racial group, includes association with members of that group;
e “presumed” means presumed by the offender.

(4) It is immaterial for the purposes of paragraph (a) or (b) of subsection (2) above whether or not
the offender’s malice and ill-will is also based, to any extent, on—

(a) the fact or presumption that any person or group of persons belongs to any religious group; or
(b) any other factor not mentioned in that paragraph.

(6) In this section “racial group” means a group of persons defined by reference to race, colour,
nationality (including citizenship) or ethnic or national origins.

LAW - RELIGION
CRIMINAL JUSTICE (SCOTLAND) ACT 2003

Section 74 Offences aggravated by religious prejudice

(1) This section applies where it is—
(a) libelled in an indictment; or

(b) specified in a complaint, and, in either case, proved that an offence has been aggravated by
religious prejudice.
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(2) For the purposes of this section, an offence is aggravated by religious prejudice if—

(a) at the time of committing the offence or immediately before or after doing so, the offender
evinces towards the victim (if any) of the offence malice and ill-will based on the victim’s
membership (or presumed membership) of a religious group, or of a social or cultural group with a
perceived religious affiliation; or

(b) the offence is motivated (wholly or partly) by malice and ill-will towards members of a religious
group, or of a social or cultural group with a perceived religious affiliation, based on their

membership of that group.

(2A) It is immaterial whether or not the offender’s malice and ill-will is also based (to any extent)
on any other factor.

(4A) The court must—

(a) state on conviction that the offence was aggravated by religious prejudice,

(b) record the conviction in a way that shows that the offence was so aggravated,

(c) take the aggravation into account in determining the appropriate sentence, and

(d) state— (i) where the sentence in respect of the offence is different from that which the court
would have imposed if the offence were not so aggravated, the extent of and the reasons for that

difference, or (ii) otherwise, the reasons for there being no such difference.

(5) For the purposes of this section, evidence from a single source is sufficient to prove that an
offence is aggravated by religious prejudice.

(6) In subsection (2)(a)—

* “membership” in relation to a group includes association with members of that group; and
* “presumed” means presumed by the offender.

(7) In this section, “religious group” means a group of persons defined by reference to their—
(a) religious belief or lack of religious belief;

(b) membership of or adherence to a church or religious organisation;

(c) support for the culture and traditions of a church or religious organisation; or (d) participation
in activities associated with such a culture or such traditions.

LAW - DISABILITY

OFFENCES (AGGRAVATION BY PREJUDICE) (SCOTLAND) ACT 2009

Section 1 Prejudice relating to disability
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(1) This subsection applies where it is—

(a) libelled in an indictment, or specified in a complaint, that an offence is aggravated by prejudice
relating to disability, and

(b) proved that the offence is so aggravated.

(2) An offence is aggravated by prejudice relating to disability if—

(a) at the time of committing the offence or immediately before or after doing so, the offender
evinces towards the victim (if any) of the offence malice and ill-will relating to a disability (or

presumed disability) of the victim, or

(b) the offence is motivated (wholly or partly) by malice and ill-will towards persons who have a
disability or a particular disability.

(3) It is immaterial whether or not the offender’s malice and ill-will is also based (to any extent) on
any other factor.

(4) Evidence from a single source is sufficient to prove that an offence is aggravated by prejudice
relating to disability.

(5) Where subsection (1) applies, the court must—

(a) state on conviction that the offence is aggravated by prejudice relating to disability,

(b) record the conviction in a way that shows that the offence is so aggravated,

(c) take the aggravation into account in determining the appropriate sentence, and

(d) state— (i) where the sentence in respect of the offence is different from that which the court
would have imposed if the offence were not so aggravated, the extent of and the reasons for that
difference, or (ii) otherwise, the reasons for there being no such difference.

(6) In subsection (2)(a), “presumed” means presumed by the offender.

(7) In this section, reference to disability is reference to physical or mental impairment of any kind.
(8) For the purpose of subsection (7) (but without prejudice to its generality), a medical condition

which has (or may have) a substantial or long-term effect, or is of a progressive nature, is to be
regarded as amounting to an impairment.

LAW — SEXUAL ORIENTATION OR TRANSGENDER IDENTITY

Section 2 Prejudice relating to sexual orientation or transgender identity

(1) This subsection applies where it is—

(a) libelled in an indictment, or specified in a complaint, that an offence is aggravated by prejudice
relating to sexual orientation or transgender identity, and
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(b) proved that the offence is so aggravated.
(2) An offence is aggravated by prejudice relating to sexual orientation or transgender identity if—

(a) at the time of committing the offence or immediately before or after doing so, the offender
evinces towards the victim (if any) of the offence malice and ill-will relating to—

(i) the sexual orientation (or presumed sexual orientation) of the victim, or

(ii) the transgender identity (or presumed transgender identity) of the victim, or

(b) the offence is motivated (wholly or partly) by malice and ill-will towards persons who have—
(i) a particular sexual orientation, or

(ii) a transgender identity or a particular transgender identity.

(3) It is immaterial whether or not the offender’s malice and ill-will is also based (to any extent) on
any other factor.

(4) Evidence from a single source is sufficient to prove that an offence is aggravated by prejudice
relating to sexual orientation or transgender identity.

(5) Where subsection (1) applies, the court must—

(a) state on conviction that the offence is aggravated by prejudice relating to sexual orientation or
transgender identity,

(b) record the conviction in a way that shows that the offence is so aggravated,

(c) take the aggravation into account in determining the appropriate sentence, and

(d) state— (i) where the sentence in respect of the offence is different from that which the court
would have imposed if the offence were not so aggravated, the extent of and the reasons for that
difference, or (ii) otherwise, the reasons for there being no such difference.

(6) In subsection (2)(a), “presumed” means presumed by the offender.

(7) In this section, reference to sexual orientation is reference to sexual orientation towards
persons of the same sex or of the opposite sex or towards both.

(8) In this section, reference to transgender identity is reference to—

(a) transvestism, transsexualism, intersexuality or having, by virtue of the Gender Recognition Act
2004 (c. 7), changed gender, or

(b) any other gender identity that is not standard male or female gender identity.

LAW — TERRORIST CONNECTION
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COUNTER TERRORISM ACT 2008

Section 31 Sentences for offences with a terrorist connection:

(1) This section applies where in Scotland, in relation to an offence specified in Schedule 2
(offences where terrorist connection to be considered)—

(a) it is libelled in an indictment, and
(b) proved, that the offence has been aggravated by reason of having a terrorist connection.

(2) Where this section applies, the court must take the aggravation into account in determining
the appropriate sentence.

(3) Where the sentence imposed by the court in respect of the offence is different from that which
the court would have imposed if the offence had not been aggravated by reason of having a

terrorist connection, the court must state the extent of, and the reasons for, the difference.

(4) For the purposes of this section, evidence from a single source is sufficient to prove that an
offence has been aggravated by reason of having a terrorist connection.

(5) This section has effect in relation only to offences committed on or after the day it comes into
force.

LAW — CONNECTED WITH SERIOUS ORGANISED CRIME

CRIMINAL JUSTICE AND LICENSING (SCOTLAND) ACT 2010

Section 29 Offences aggravated by connection with serious organised crimes

(1) This subsection applies where it is—

(a) libelled in an indictment or specified in a complaint that an offence is aggravated by a
connection with serious organised crime, and

(b) proved that the offence is so aggravated.
(2) An offence is aggravated by a connection with serious organised crime if the person
committing the offence is motivated (wholly or partly) by the objective of committing or

conspiring to commit serious organised crime.

(3) It is immaterial whether or not in committing the offence the person in fact enables the person
or another person to commit serious organised crime.

(4) Evidence from a single source is sufficient to prove that an offence is aggravated by a
connection with serious organised crime.

LAW - HUMAN TRAFFICKING

HUMAN TRAFFICKING AND EXPLOITATION (SCOTLAND) ACT 2015
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Section 5 General aggravation of offence

(1) This subsection applies where it is—

(a) libelled in an indictment or specified in a complaint that an offence is aggravated by a
connection with human trafficking activity, and

(b) proved that the offence is so aggravated.
(2) An offence is aggravated by a connection with human trafficking activity if the offender is
motivated (wholly or partly) by the objective of committing or conspiring to commit the offence of

human trafficking.

(3) It is immaterial whether or not in committing an offence the offender in fact enables the
offender or another person to commit the offence of human trafficking.

(4) Evidence from a single source is sufficient to prove that an offence is aggravated by a
connection with human trafficking activity.

LAW - DOMESTIC ABUSE
ABUSIVE BEHAVIOUR AND SEXUAL HARM (SCOTLAND) ACT 2016

Section 1 Aggravation of offence where abuse of partner or ex-partner

(1) This subsection applies where it is—

(a) libelled in an indictment or specified in a complaint that an offence is aggravated by involving
abuse of the partner or ex-partner of the person committing it, and

(b) proved that the offence is so aggravated.
(2) An offence is aggravated as described in subsection (1)(a) if in committing the offence—

(a) the person intends to cause the partner or ex-partner to suffer physical or psychological harm,
or

(b) in the case only of an offence committed against the partner or ex-partner, the person is
reckless as to causing the partner or ex-partner to suffer physical or psychological harm.

(3) It is immaterial for the purposes of subsection (2) that the offence does not in fact cause the
partner or ex-partner physical or psychological harm.

(4) Evidence from a single source is sufficient to prove that an offence is aggravated as described
in subsection (1)(a).
(7) In this section—

e “cause” includes contribute to causing (and “causing” is to be construed accordingly),
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e “psychological harm” includes fear, alarm or distress.
POSSIBLE FORM OF DIRECTION ON BAIL AGGRAVATION

“You’ll see that added at the end of the charge is an allegation that the accused committed that
crime while he was on bail. If a court grants someone bail, that’s on condition that he doesn’t
commit any crime while he’s on bail. If he does, that crime becomes more serious.

In case, there’s been no challenge, and therefore the accused is held to have admitted, that he
was on bail at the time.”

POSSIBLE FORM OF DIRECTION ON OFFENCES AGGRAVATED BY REASON OF RACE

You'll see that added at the end of the charge is an allegation that the crime was committed as a
result of being aggravated by reason of race. The Crown say that the crime which they assert was
committed by the accused was racially aggravated. This is an aggravation of the charge. This
means that if you are satisfied that the crime was committed by the accused and that the crime
was aggravated by reason of race, it is to be regarded as being more serious when imposing a
sentence in the event of a conviction.

What do you need to be satisfied of if this aggravation is to apply to the charge?
You require to be satisfied beyond reasonable doubt that:

(a) Immediately before, at the time, or after the offence was committed, the accused showed
malice and ill-will to the complainer (name the person), based on his membership, actual or
presumed by the accused, of a racial group. Membership includes association with members of
that group.

Or

(b) The offence committed was wholly or partly motivated by malice and ill-will towards members
of a racial group, based on their membership of that group.

In either case, it’s immaterial that your malice and ill-will is also based on the victim’s
membership, actual or presumed, of any religious group, or any other factor. What this means is
that it is irrelevant for the purposes of deciding whether the offence is aggravated by reason of
race that that the accused may have had another reason for acting in the way it is alleged.

When | use the phrase ‘racial group’ this means any group of persons, defined by race, colour,
nationality, citizenship, or ethnic or national origins.

So, for example, the use of phrases or words before, during, or after the commission of the
offence might satisfy you that the aggravation applied in this case.

Now in considering this matter what | said regarding corroboration generally does not apply to the
aggravation of the charge so evidence from one source, if it satisfies you, is sufficient to prove the

aggravation of the charge.

Might | suggest that you consider this charge in the following way. You firstly consider whether the

Page 14.9 /131



offence detailed in the charge was committed by the accused.

You would then move on to consider whether this aggravation applies to the charge. If you are
satisfied that the aggravation applies, then you would convict the accused of the offence and the
aggravation. If you were not, you would simply convict the accused of the offence itself.

POSSIBLE FORM OF DIRECTION ON OFFENCES AGGRAVATED BY RELIGIOUS
PREJUDICE

You'll see that added at the end of the charge is an allegation that the crime was committed as a
result of being aggravated by religious prejudice. This is what is described as an aggravation of the
charge. This means that if you are satisfied that the crime was committed by the accused and that
the crime was aggravated as a result of religious prejudice, it is to be regarded as being more
serious when imposing a sentence in the event of a conviction.

What do you need to be satisfied of if this aggravation is to apply to the charge?

You require to be satisfied beyond reasonable doubt that:

(a) Immediately before, at the time, or after the offence was committed, the accused showed
malice and ill-will to the complainer (name the person), based on his membership, actual or
presumed by the accused, of a religious group, or of a social or cultural group with a perceived
religious affiliation. Membership includes association with members of that group.

Or

(b) The offence committed was wholly or partly motivated by malice and ill-will towards members
of a religious group, or of a social or cultural group with a perceived religious affiliation, based on

their membership of that group.

In either case, it’s immaterial that the accused may have had another reason for acting in the way
it is alleged.

When | use the phrase ‘religious group’, this means a group of persons defined by reference to:
(a) their religious belief or lack of such belief, for example Christians, Moslems, atheists,

(b) membership of or adherence to a church or religious organisation, for example Protestants,
Catholics, Baptists, Mormons,

(c) Support for the culture of a church or religious organisation or

(d) Participation in activities associated with the culture or traditions of a church or religious
organisation.

So, for example, the use of phrases or words before, during, or after the commission of the
offence might satisfy you that the aggravation applied in this case.

Now in considering this matter what | said regarding corroboration generally does not apply to the
aggravation of the charge so evidence from one source, if it satisfies you, is sufficient to prove the
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aggravation of the charge.

Might | suggest that you consider this charge in the following way. You firstly consider whether the
offence detailed in the charge was committed by the accused. You would then move on to
consider whether this aggravation applies to the charge. If you are satisfied that the aggravation
applies, then you would convict the accused of the offence and the aggravation. If you were not,
you would simply convict the accused of the offence itself.

POSSIBLE FORM OF DIRECTION ON OFFENCES AGGRAVATED BY PREJUDICE
RELATING TO DISABILITY

You'll see that added at the end of the charge is an allegation that the crime was committed as a
result of being aggravated by prejudice relating to disability. This is what is described as an
aggravation of the charge. This means that if you are satisfied that the crime was committed by
the accused and that the crime was aggravated as a result of prejudice relating to disability, it is to
be regarded as being more serious when imposing a sentence in the event of a conviction.

It is important to stress that simply because you decide that the accused committed the offence
because the complainer happened to be disabled and thus vulnerable is not enough in itself to
establish this aggravation.

What do you need to be satisfied of if this aggravation is to apply to the charge?

You require to be satisfied beyond reasonable doubt that:

(a) Immediately before, at the time, or after the offence was committed, the accused showed
malice and ill-will to the complainer (name the person) relating to a disability, actual or presumed
by the accused, of the complainer. Membership includes association with members of that group.

Or

(b) The offence committed was wholly or partly motivated by malice and ill-will towards persons
who have a disability or a particular disability.

In either case, it’s immaterial that the accused may have had another reason for acting in the way
it is alleged.

Disability refers to physical or mental impairment of any kind. A medical condition which has or
may have a substantial or long term effect or is of a progressive nature amounts to an impairment
for the purpose of the aggravation.

So, for example, the use of phrases or words before, during, or after the commission of the
offence might satisfy you that the aggravation applied in this case.

Now in considering this matter what | said regarding corroboration generally does not apply to the
aggravation of the charge so evidence from one source, if it satisfies you, is sufficient to prove the
aggravation of the charge.

Might | suggest that you consider this charge in the following way. You firstly consider whether the
offence detailed in the charge was committed by the accused. You would then move on to
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consider whether this aggravation applies to the charge. If you are satisfied that the aggravation
applies, then you would convict the accused of the offence and the aggravation. If you were not,
you would simply convict the accused of the offence itself.

POSSIBLE FORM OF DIRECTION ON OFFENCES AGGRAVATED BY PREJUDICE
RELATING TO SEXUAL ORIENTATION OR TRANSGENDER IDENTITY

You'll see that added at the end of the charge is an allegation that the crime was committed as a
result of being aggravated by prejudice relating to sexual orientation or transgender identity. This
is what is described as an aggravation of the charge. This means that if you are satisfied that the
crime was committed by the accused and that the crime was aggravated as a result of prejudice
relating to sexual orientation or transgender identity, it is to be regarded as being more serious
when imposing a sentence in the event of a conviction.

What do you need to be satisfied of if this aggravation is to apply to the charge?
You require to be satisfied beyond reasonable doubt that:

(a) Immediately before, at the time, or after the offence was committed, the accused showed
malice and ill-will to the complainer (name the person) relating to (i) the sexual orientation, actual
or presumed, of the complainer or (ii) the transgender identity, actual or presumed, of the
complainer,

Or

(b) The offence committed was wholly or partly motivated by malice and ill-will towards persons
who have a particular sexual orientation or transgender identity.

In either case, it’s immaterial that the accused may have had another reason for acting in the way
it is alleged.

Sexual orientation includes heterosexuals, bisexuals, and homosexuals. Transgender identity
includes transvestism, transsexualism, intersexuality, and changing one’s gender.

So, for example, the use of phrases or words before, during, or after the commission of the
offence might satisfy you that the aggravation applied in this case.

Now in considering this matter what | said regarding corroboration generally does not apply to the
aggravation of the charge so evidence from one source, if it satisfies you, is sufficient to prove the
aggravation of the charge.

Might | suggest that you consider this charge in the following way. You firstly consider whether the
offence detailed in the charge was committed by the accused.

You would then move on to consider whether this aggravation applies to the charge. If you are

satisfied that the aggravation applies, then you would convict the accused of the offence and the
aggravation. If you were not, you would simply convict the accused of the offence itself.

POSSIBLE FORM OF DIRECTION ON OFFENCES AGGRAVATED BY A TERRORIST
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CONNECTION

You'll see that added at the end of the charge is an allegation that the crime was committed as a
result of having a terrorist connection. This is what is described as an aggravation of the charge.
This means that if you are satisfied that the crime was committed by the accused and that the
crime has a terrorist connection, it is to be regarded as being more serious when imposing a
sentence in the event of a conviction.

What do you need to be satisfied of if this aggravation is to apply to the charge?

Firstly, an offence has a terrorist connection if the offence either is, or takes place in the course of,
an act of terrorism, or is committed for the purposes of terrorism.

Secondly what constitutes terrorism?

Firstly the use or threat of action anywhere in which the action involves one of the following:-
serious violence against a person, involves serious damage to property, endangers a person’s life,
other than that of the person committing the action, creates a serious risk to the health or safety
of the public anywhere or a section of the public, or is designed seriously to interfere with or
seriously to disrupt an electronic system.

Secondly that use or threat is designed to influence the government or an international
governmental organisation or to intimidate the public anywhere or a section of the public (if the
use of firearms or explosives are involved this factor is satisfied without any further evidence).

And thirdly that use or threat is made for the purpose of advancing a political, religious, racial or
ideological cause.

Reference to government means any national government or the devolved governments in the
United Kingdom and Northern Ireland.

Now what | said regarding corroboration generally does not apply to the aggravation of the charge
so evidence from one source, if it satisfies you, is sufficient to prove the aggravation of the charge.

Might | suggest that you consider this charge in the following way. You firstly consider whether the
offence detailed in the charge was committed by the accused. You would then move on to
consider whether this aggravation applies to the charge. If you are satisfied that the aggravation
applies, then you would convict the accused of the offence and the aggravation. If you were not,
you would simply convict the accused of the offence itself.

POSSIBLE FORM OF DIRECTION ON OFFENCES AGGRAVATED BY CONNECTION
WITH SERIOUS ORGANISED CRIMES

You’'ll see that added at the end of the charge on the Indictment is an allegation that the crime
was committed as a result of being connected to serious organised crime. This is what is described
as an aggravation of the charge. This means that if you are satisfied that the crime was committed
by the accused and that the crime was connected to serious organised crime, it is to be regarded
as being more serious when imposing a sentence in the event of a conviction.
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What do you need to be satisfied of if this aggravation is to apply to the charge?

Firstly, the person committing the offence requires to be motivated (wholly or partly) by the
objective of committing or conspiring to commit serious organised crime.

Secondly what constitutes serious organised crime? This is crime involving two or more people
acting together for the principal (main) purpose of committing or conspiring to commit a serious
offence or a series of serious offences.

What qualifies as a serious offence?
These directions should be adapted to the circumstances of the case.

The offence must be committed either: (a) with the intention of obtaining a material benefit for
anyone; or (b) must comprise a threat or violent act intended to obtain such a benefit at some
future time. A benefit is material if it is a right or interest in property of any kind.

Now in considering this matter it does not matter that the offence in the charge actually enabled
the accused or another to commit serious organised crime. Further what | said regarding
corroboration generally does not apply to the aggravation of the charge so evidence from one
source, if it satisfies you, is sufficient to prove the aggravation of the charge.

Might | suggest that you consider this charge in the following way. You firstly consider whether the
offence detailed in the charge was committed by the accused. You would then move on to
consider whether this aggravation applies to the charge. If you are satisfied that the aggravation
applies, then you would convict the accused of the offence and the aggravation. If you were not,
you would simply convict the accused of the offence itself.

POSSIBLE FORM OF DIRECTION ON OFFENCES AGGRAVATED BY HUMAN
TRAFFICKING

You'll see that added at the end of the charge is an allegation that the crime was committed and
had a connection with human trafficking activity. This is an aggravation of the charge. This means
that if you are satisfied that the crime was committed by the accused and that the crime had a
connection with human trafficking activity, it is to be regarded as being more serious when
imposing a sentence in the event of a conviction.

What do you need to be satisfied of if this aggravation is to apply to the charge?

An offence is aggravated by a connection with human trafficking activity if you are satisfied that
the person committing the offence has done so whilst motivated (wholly or partly) by the
objective of committing or conspiring to commit the offence of human trafficking. It is of no
relevance that the accused by committing the offence in fact enables him/her or another to
commit the offence of human trafficking.

The offence of human trafficking is defined as follows (adapt the direction for section 1 of the
Human Trafficking and Exploitation (Scotland) Act 2015)

Now what | said regarding corroboration generally does not apply to the aggravation of the charge
so evidence from one source, if it satisfies you, is sufficient to prove the aggravation of the charge.
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Might | suggest that you consider this charge in the following way. You firstly consider whether the
offence detailed in the charge was committed by the accused. You would then move on to
consider whether this aggravation applies to the charge. If you are satisfied that the aggravation
applies, then you would convict the accused of the offence and the aggravation. If you were not,
you would simply convict the accused of the offence itself.

POSSIBLE FORM OF DIRECTION ON OFFENCES AGGRAVATED BY DOMESTIC ABUSE

You'll see that added at the end of the charge is an allegation that the crime involved abuse of the
partner or ex-partner of the person committing it. This is an aggravation of the charge. This means
that if you are satisfied that the crime was committed by the accused and that the crime involved

abuse of the partner or ex-partner of the person committing it., it is to be regarded as being more
serious when imposing a sentence in the event of a conviction.

What do you need to be satisfied of if this aggravation is to apply to the charge?

An offence is aggravated in the manner alleged (as appropriate)[if in committing the offence the
accused intends to cause the partner or ex-partner/if in committing the offence against the
partner or ex-partner, the person is reckless as to causing the partner or ex-partner] to suffer
physical or psychological harm. Psychological harm includes fear, alarm or distress. Reference to
cause and causing includes contribute and contributing to causing.

For the aggravation to apply no physical or psychological harm does in fact have to be caused to
the partner/ex partner.

A partner includes a spouse, civil partner, a person living with the accused as if a spouse or civil
partner, or a person in an intimate relationship with the accused. An ex partner is anyone who
formerly fell within that category.

Now what | said regarding corroboration generally does not apply to the aggravation of the charge
so evidence from one source, if it satisfies you, is sufficient to prove the aggravation of the charge.

Might | suggest that you consider this charge in the following way. You firstly consider whether the
offence detailed in the charge was committed by the accused. You would then move on to
consider whether this aggravation applies to the charge. If you are satisfied that the aggravation
applies, then you would convict the accused of the offence and the aggravation. If you were not,
you would simply convict the accused of the offence itself.

144 Friel v HMA, 1998 SCCR 47, 49.
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Causation

Table of contents

1. LAW

LAW

See generally Johnston v HMA 2009 JC 227 at paras 45-57.

For there to be a conviction of either murder or culpable homicide it must of course be shown that
death was caused by the assault under consideration.

In law, an accused's act need not be the sole cause, or even the main cause, of the death; it is
enough if his act made a material contribution to that result.

To put it another way, an accused's act need not be the only cause, or even the main cause, of the
death, it is enough if his act made a significant contribution to death occurring.

Whether that causal connection is established in a particular set of circumstances is a question to
be determined by the jury applying its common sense. Such common sense principles do not
require to be explained to a jury. Deciding questions of causation on the facts of an unusual case
may be difficult, but it does not follow that that amounts to a difficulty in law on which the jury

requires direction. The causal connection required by law may be perfectly clear. Its application to

the facts may be a different matter with views differing. 14

The personal vulnerabilities of a person which result in the consequences of the assault being fatal

are of no significance even although a person of normal health would have survived. Similarly lack

les . 14
of knowledge of these vulnerabilities is of no consequence. 146

In relation to an assault, if as a result of the attack a person suffers injury by coming into contact

with something else, the attacker is responsible for that resultant injury. 147

For causation in road traffic cases, please see the chapter on the Road Traffic Act 1988.

% Johnston v HMA para 56

13 MeDade v HMA 2012 HCJAC 38

47 Dennie v HMA 2018 HCJAC 67
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Coercion

Table of contents
1. LAW

2. POSSIBLE FORM OF DIRECTION ON COERCION

LAW

See Stair Encyclopaedia, Vol 7 para 202; Hume, Commentaries, Vol |, 51, 52, 53; Gordon, Criminal
Law, 3rd ed, paras 13-24 to 13-29.

“But generally, and with relation to the ordinary condition of a well- requlated society,
where every man is under the shield of the law, and has the means of resorting to that
protection, this is at least a somewhat difficult plea, and can hardly be serviceable in the
case of a trial for any atrocious crime, unless it have the support of these qualifications: an
immediate danger of death or great bodily harm; an inability to resist the violence; a
backward and an inferior part in the perpetration; and a disclosure of the fact, as well as
restitution of the spoil, on the first safe and convenient occasion. For if the panel take a
very active part in the enterprise, or conceal the fact, and detain his share of the profit,

when restored to a state of freedom, either of these replies will serve in a great measure to

. . 1
elide his defence” **

“[I]t is only where, following threats, there is an immediate danger of violence, in whatever
form it takes, that the defence of coercion can be entertained, and even then only if there is
an inability to resist or avoid that immediate danger. If there is time and opportunity to
seek and obtain the shield of the law in a well- regulated society, then recourse should be

made to it, and if it is not then the defence of coercion is not open. It is the danger which

has to be ‘immediate’, not just the thregt” 22

In the context of offences being committed in which the accused alleges that he/she has been the

victim of human trafficking reference is made to Phan v HMA 2018 HCIAC 7.2

Even if the “qualifications” described by Hume are satisfied, there is authority that, as a matter of

law, coercion may not be a defence in Scotland to the crime of murder.2! But it may be a defence
to other crimes.

Although coercion is not a special defence, prior notice of such a defence must be given: see
Criminal Procedure (Scotland) Act 1995, s.78(2), applying s. 78(1) to such a case.

Where coercion may apply, the law deliberately applies an objective test. This goes some way
towards ensuring consistency of approach, and keeps the defence of coercion, which is not
regarded with particular favour, within fairly strict bounds. This ensures that people who are
responsible for their actions under the criminal law cannot use the defence of coercion to avoid
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the consequences of their acts, simply because of some failing in their personality or make-up

which they should be trying to master.2>2 That test requires the jury to consider whether an

ordinary sober person of reasonable firmness, sharing the characteristics of the accused, would

have responded as the accused did. In a case where the accused lacks reasonable firmness, the

jury must disregard that particular characteristic, but have regard to his other characteristics.*>

That means that the jury has to ignore the fact that a particular accused was more than normally
pliable, vulnerable, timid or susceptible to threats, except where that characteristic results from

. . . . . . . 154 .
some mental illness, mental impairment or recognised psychiatric condition.* Evidence can be

led about all the various aspects of an accused’s make-up which affected his conduct so that the

accused can have the benefit of the jury’s views of the facts for the purposes of mitigation.*>>

The common law imposes strict limits upon the availability of coercion as a defence.2®

See also chapter on Necessity below.
POSSIBLE FORM OF DIRECTION ON COERCION
See Cochrane, above.

In the event of the defence of coercion being relied on in instances in which the accused alleges

s/he has been the victim of human trafficking reference is made to Phan v HMA 2018 HCJAC 7.0

“In this case the accused has lodged a special defence of coercion. That was read out to you at the
start of the trial, and you have copies of it.

The only purpose of a special defence is to give notice to the Crown that a particular line of
defence may be taken. It does not take away from the accused’s stance that s/he is not guilty. It
does not take away from the requirement on the Crown to prove the case against the accused
beyond reasonable doubt. The defence do not need to lead evidence in support of it. They do not
need to prove it to any particular standard. You just consider any evidence relating to it along with
the rest of the evidence. If it is believed, or if it raises a reasonable doubt, an acquittal must result.

In this case the defence say the accused was forced into doing what s/he did by threats from [X].
Hence s/he should be acquitted. It is for the Crown to meet that defence and to satisfy you
beyond reasonable doubt that it should be rejected.

Normally the law regards your actions as being the result of your own free will, and holds you
responsible for what you do. But if the exercise of your free will has been compromised or
undermined by serious threats from someone else, your choice of action has been limited. If the
choice you have is self-sacrifice or breaking the law, that is an unacceptable dilemma for anyone
to be in. The law says it is unfair that you should be held responsible for your actions in these
circumstances.

But that could happen if, and only if, these two conditions are met:
1. If you had reason to believe, and did believe, you were in immediate danger of death or

serious injury to yourself (quaere a third party). The threat must be of immediate harm.
Future harm is not enough.
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2. Committing the crime must be the only way you could avoid the danger. In that sense the
threat must be unavoidable. If you could have escaped, or sought the protection of the
police, that is what you should have done.

“Actions can speak louder than words”, they say, and sometimes in assessing an accused’s
credibility, it is useful to compare what exactly s/he did at the time and what s/he says in court
later. If s/he played only a minor part in committing this crime, that could point to reluctant
compliance, and support what s/he now says. But if s/he took a very active part that could point to
a readiness to be involved, and could go against his or her actions being under coercion. Again, if
s/he told someone of his or her involvement at the earliest safe opportunity that could support
what s/he now says, but if s/he tried to hide it that could go against his or her actions being under
coercion.

You have to judge his or her actions objectively. Ask “Would the ordinary sober person of
reasonable firmness, sharing the accused’s characteristics, have responded to the threat as he
did?” If you thought the accused was more pliable, vulnerable, timid or susceptible to threats than
your normal person, you must ignore that. The only exception would be where his or her state
results from a mental iliness, mental impairment, or a recognised psychiatric condition. But in the
ordinary case, abnormal susceptibilities are not relevant to deciding if the accused should be
acquitted on the grounds of coercion, although they might be relevant to matters | would have to
consider at a later stage in this case.

There is sufficient evidence for you to consider this defence, but the assessment of its quality,
strength and effect is for you to decide.

You should approach the issue of coercion with some caution. There have to be very strict limits
on its availability as a defence. It is the sort of claim that is easy to make, and it could be an easy
way out for someone charged to say s/he was coerced into doing what he did. It would make life
simple for criminals, and very difficult for those who enforce the law. It cannot be allowed to
become an easy answer for those with no real excuse for their actions, or for those who have let
themselves be dominated by some criminal threat.

If you accept the evidence that:

1. the accused was threatened by [X] that unless he did [Y] then [Z] would happen;

2. s/he had good grounds to believe, and did believe, s/he was in immediate danger of death
or serious harm if he did not comply;

3. committing the crime was his or her only way out of the dilemma

then you could hold his actions excusable, and acquit him or her.”

There are circumstances in which it is the duty of a trial judge to withdraw a special defence from
the jury but it is only appropriate to do so if there is no evidence from which it can possibly be
inferred that the special defence might have application.

So long as there is any possibility of the jury being satisfied that the special defence applies, orin
the light of evidence given in support of it, entertaining a reasonable doubt as to the accused’s
guilt, the special defence must not be withdrawn from consideration by the jury.ﬂ It is normal
and accepted practice for the accused’s representatives to intimate that a special defence is not
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being insisted upon before parties address the jury. Accordingly, if the trial judge entertains
doubts as to whether there is any evidence before the jury which supports the special defence and

no intimation is given of the withdrawal of a special defence, it is considered best for the trial

judge to clarify the position outwith the presence of the jury before parties address the jury.&

1 . .
148 Hume, Commentaries, i. 53.

1% Thomson v HMA 1983 JC 69, 77 (opinion of the court) explaining the first two ‘qualifications’
which, according to Hume, Commentaries Vol i at p 53, are generally required to support a plea of
coercion.

0 haras 42 and 43

L collins v HMA, 1991 SCCR 898, 902 per Lord Allanbridge (charge to a jury); Stair
Encyclopaedia,Vol. 7, para 202.

2 cochrane v HMA, 2001 SCCR 655 at paras [19] and [20].

13 upra, at para [29]. The test suggested here appears to combine objective and subjective

elements. This may lead to difficulties in formulating directions to the jury and great care will be
required in selecting the appropriate form of words to use in any particular case.

14 upra, at para [22].

— Supra, at para [25].

158 HiM Advocate v McCallum (1977) SCCR Supp. 169 per Lord Allanbridge

7 paras 42 and 43

L% carr v HMA [2013] HCJIAC 87

2 Lucas v HMA 2009 SCCR 892
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Concert

Table of contents
1. LAW

1.1. Where spontaneous concert is alleged

1.2. Where antecedent concert is alleged

1.3. Importance of clear / tailored decisions

2. POSSIBLE FORM OF DIRECTION ON CONCERT

2.1. (In case of three — accused pre-planned attack)

2.2. (In case of three — accused spontaneous attack)

2.3. Antecedent concert in murder

2.4. Spontaneous concert in murder

LAW
See Stair Encyclopaedia, Vol 7, paras 177-1931; Gordon, Criminal Law, 3rd ed, Vol I, Chapter 5.

1 Two or more accused persons may have contributed in varying degrees to the commission of the

offence charged. But where several accused persons have engaged in the same criminal conduct,

it does not necessarily follow that each of them is guilty of every criminal act that is performed.m

In such situations liability of the several accused depends on proof of participation in a known

.. . 161
criminal enterprise.*®*

An accused person may have become a participant as the result of a prior agreement, but

concerted action may also occur spontaneously.l—62 Donnelly v HMA 2007 SCCR 577 and the more
recent case of Miller v HMA [2021] HCJAC 30 demonstrate how important it is that trial

judges should give clear directions on concert, and in particular be clear as to what evidence may
support a conclusion that parties were acting in concert and what may not, as well as whether
there is evidence available to point to planned or spontaneous concert (see below).

2 Where a number of persons act together in pursuance of a common criminal purpose, each of
them is criminally responsible for a crime which is committed in pursuance of that purpose,

regardless of the part which he or she played, provided that the crime is within the scope of the

common criminal purpose and whether or not the concert is antecedent or spontaneous.*®®

3 The nature and scope of a common criminal purpose should be determined on an objective
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basis. In the case of an individual accused, the question is what was foreseeable as liable to

happen, and hence what was or was not obvious.*®* In the event of breaking into domestic

premises in the middle of the night, it must be in the contemplation of the parties to that

enterprise that violence may be required and used against the occupant who would be expected

to be present. 1

4 Even if the violence libelled in the charge is committed by some person other than the accused,
the latter may be held responsible for the consequences. Such responsibility will, however,

depend upon proof that the accused shared the common criminal purpose and participated by

e . . 1
some means or other in its implementation.*®

5 If two or more accused are proved to have acted in concert, the evidence against each is
evidence against all. Before it can be determined whether or not two or more accused acted in
concert, the evidence relating to each of them must be considered separately. Provided that the

available evidence is sufficient for the purpose and the matter is put in issue, the culpability of

1871t js therefore possible to find that one accused

acted in concert with another although the latter did not act in concert with the former.8

each accused should be separately assessed.

6 Where the criminal act libelled is that of one or two persons and it cannot be affirmed which, it

is essential to a verdict against either of them that the jury under sufficient direction finds both to

. 169
have acted in concert.™

7 The trial judge must leave issues of fact in relation to the application of the principle of concert

to the jury. This is so even where the issue of concert is not directly disputed by the accused, but

neither is it conceded by him.12

8 Although our law does not recognise a defence of “dissociation”, evidence of “dissociation” by a

participant in the preparation of a crime in contemplation will be highly relevant in any decision as

to whether he can be held to be in concert with those who proceed to commit it. 12

9 In a case of two or more charged with murder, where an individual accused knows that weapons
are being carried for use in order to carry out a common criminal purpose, and these are weapons
of such a nature that they can readily be used to kill, it is open to the jury to convict him or her of

murder on the basis that it was foreseeable that such weapons were liable to be used with lethal

effect.*”> Where both accused arrived at the locus with the joint intention of attacking the victims

and that arming themselves with weapons there was in their contemplation, the question comes

to be whether there was evidence entitling the jury to find that it was objectively foreseeable that

such violence as was liable to be used carried an obvious risk that life would be taken.t2

10 Where the only evidence against the accused is that he had been a member of a group of
persons, pursuing a common criminal purpose in terms of the alleged offence it is important that
the judge should indicate precisely how the jury are entitled to approach the evidence. It may be
that there is no direct evidence of the accused doing anything specific or any such direct evidence

may not be corroborated. The judge should make clear in these circumstances that any conviction

could only be on a concert basis.*”*

11 In a case of antecedent concert in murder, an accused is guilty of murder art and part where:

Page 17.2 /131



1. by his conduct, for example his words or actions, he actively associated himself with a

common criminal purpose which is or includes the taking of human life or carries the

obvious risk that human life will be taken,ﬁ and

2. in the carrying out of that purpose murder is committed by someone else. Where the
accused is not proved to have associated himself with that purpose or is proved to have
participated in some less serious common criminal purpose in the course of which the

victim dies, he may be guilty art and part of culpable homicide whether or not any person

is proved guilty of murder.*’®

12 In appropriate circumstances it is open to the jury to make a distinction between the different
accused, and in particular to convict one of murder and another of culpable homicide upon the
basis of their different levels of participation (if significant enough) in the events leading to the
death.*” A person may have been part of a group who had acted together in pursuance of a
common criminal purpose even though he had not inflicted any blow on the victim.122

Where spontaneous concert is alleged

13 Where spontaneous concert is alleged the accused can be convicted art and part of an assault
by a co-accused with a knife only if the accused actually knew the co-accused had the knife, and

with that knowledge, had continued the joint attack. Such knowledge may be inferred from the

circumstantial evidence.*” A safe formulation of the appropriate direction is to adopt the wording

“You have to be satisfied that [X] knew or must have known that a weapon was being used.” That
enables the jury to draw inferences about [X’s] knowledge from all the evidence, including

circumstantial evidence.* It is incorrect to charge the jury that the accused could be convicted if

they considered that he knew or saw, or ought to have known or seen, that the co-accused had

the knife.*2! Likewise, it is incorrect to charge the jury that the accused could be convicted if he

knew or had the means of knowing that at the time the co-accused was using the knife.®2The jury
should be told that an accused who did not use a weapon could only be found guilty on an art and

part basis if there was sufficient evidence to prove that he actually associated himself with the

attack in the knowledge that the weapon was being, or was likely to be used, in the course of it 182

14 In charging the jury on concert, the issue should be dealt with in the following order:

1. Tell the jury that they must first consider what the evidence is which implicates each
accused separately, so that they may determine whether there is sufficient evidence
against each accused.

2. Then they should consider, and be directed, what they should do if they are satisfied that
there is sufficient evidence against each accused.

3. They should then go on to consider the law of concert and its application to the evidence
they accept. (Frequently the law is illustrated by the circumstances of a bank robbery.) The
jury must be clearly directed on the question whether or not the accused or any
combination of them were acting together in furtherance of a common criminal purpose.

4. The jury should be directed what they should do if they do not find it established that the
accused were acting in furtherance of a common criminal purpose. That is, that they
should convict the accused only in respect of what they are satisfied beyond reasonable

doubt each did. &
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15 The appropriateness of trying to apply the concept of concert in cases under_section 4(3)(b) of
the Misuse of Drugs Act 1971 is to be doubted.*®

16 Where there is sufficient evidence to entitle the jury to convict the accused on the basis of his
involvement either as actor or art and part, the Crown may present both cases to the jury in the
alternative. In these circumstances the trial judge must give the jury appropriate directions on
both alternatives, and direct them as to the evidence relevant to each. But if the Crown seeks
conviction on one basis only the trial judge must direct the jury that they could convict the

accused only on that basis.*2® Accordingly, where there is a confession by the accused which is

capable of supporting either case the judge should direct the jury that it is available to them only

in support of the basis on which the Crown has put the case to the jury.m

Where antecedent concert is alleged

17 In some cases the nature of the weapon unexpectedly produced and the manner of its use may
be such that no jury could properly conclude that its use was foreseeable by the other
participants. But that issue is ordinarily one of fact and degree to be determined objectively by the

jury. Special considerations may apply where some specific weapon or weapons are agreed to be

. 1
used or are foreseeably to be used in furtherance of the common pIan.ﬁ

18 While weapons may have different characteristics, a knife is not, as a matter of law, different
from a baseball bat. Much may depend on the manner in which the particular weapon is used.
When knives are commonly used in street violence, the use of a knife in the course of a serious

assault involving use of a baseball bat cannot be said to be beyond the scope of a criminal

. . . . . 1
enterprise involving the use of serious violence.*®

Importance of clear / tailored decisions

19 In the recent case of Miller v HMA referred to above, the Court observed:

“There may be many cases based on concert where the relevant issues are straightforward,
such as in the case of a group of men going together to rob commercial premises or in the
case of a group of men who arm themselves in advance of attending at the house of
another in order to assault him. ...In such circumstances it may be that the trial judge or
sheriff can adequately direct the jury simply by addressing them as sent out in the Jury

Manual. However there will be other circumstances in which the evidential basis upon

which concert is alleged is far less straightforward or obvious”.**

In the latter case it is incumbent on the judge to tailor the directions to the specific case providing

“clear guidance ... as to the route to verdict which [is] available to the jurors. 91

The court made it clear that the Crown has a responsibility to provide “clear submissions as to the
basis upon which it contends that crimes charged have been established and as to the evidence
relied upon for that purposes”, reminding judges that they may “seek submissions from the Crown,

or the defence, if the relevant speech does not make it plain upon what basis the party is

. 192
proceed/ng”.i

POSSIBLE FORM OF DIRECTION ON CONCERT
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“This charge is brought against more than one person OR The accused here is charged “while
acting along with another / others”. This raises the issue of joint criminal responsibility.

Normally you are only responsible for your own actions, and not for what somebody else does. But
if people act together in committing a crime, each participant can be responsible, not only for
what he himself does, but for what everyone else does while committing that crime. That arises if:

1. people knowingly engaged together in committing a crime

2. what happened was done in furtherance of that purpose

3. what happened did not go beyond what was planned by, or reasonably to be anticipated
by, those involved.

These examples will give you the sense of this:

e Take a case of bank robbery. There is a man with a gun, a look out, and the driver of the
get-away car. Each one has a different function. But if it is proved they were acting
together, and holding up the bank teller was part of their plan, all three are guilty of armed
robbery. That is an example of a crime planned in advance. Some crimes happen on the
spur of the moment. Suppose one person in a group of three picks a fist-fight with
someone in the street. If the two others in the group then join in punching the other
person, they would also be guilty of assault by punching, after each of them joined in. That
is an example of spontaneous involvement.

But it is not always quite as simple as that.

e Suppose three men plan a housebreaking. One does the driving. One is the look- out. One
breaks in and steals. All three are guilty of theft by housebreaking. That was the common
plan, that is what happened, and that is what each anticipated would happen.

But suppose the one who breaks in disturbs the occupier, and lifts a poker and kills him. All three
would be guilty of theft by housebreaking, but only the poker-man would be guilty of murder. That
is because using the poker as a weapon went beyond what was planned, and was not expected by
the others.

e Going back to our street fight, suppose the initial attacker, unknown to the others had a
knife, and stabbed the other person. All three would be guilty of assault by punching, but
only the first would be guilty of assault by stabbing. That is because using the knife was not
expected by the others.

But if the other two saw the knife was being used, or must have known that was being used, and
continued punching the other person, they would also be guilty of assault by stabbing, because
they had accepted the escalation of violence in the joint criminal purpose. So, an unarmed
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attacker can be responsible for an attack with a weapon if he knew or must have known the co-
accused was armed, and continues his attack.

These examples give you the flavour of joint criminal responsibility.

e So, where there is a planned crime, acts done that are part of the plan are the
responsibility of everyone involved, who was party to that plan. Acts that are outwith the
plan are the responsibility only of whoever committed them. That has to be judged by an
objective test. So, ask yourselves “What was foreseeable as likely to happen?”

e Where the crime is spontaneous, acts done that are known, or must have been known to
the others, who then continue their participation, are the responsibility of everyone
involved. Acts outwith the knowledge of the other participants are the responsibility only
of those who committed them.

Here the Crown says the evidence shows there was a joint or common purpose in the committing
of this crime, and you can infer each accused’s actings came within that. The essence of the
Crown’s case is this:

The defence say no such conclusion can be drawn. The substance of the defence position is:

In deciding this you should look at the evidence in stages:

1. decide what is the evidence against each accused separately;

2. if there is sufficient to implicate each one, decide firstly if there was a common criminal
purpose among them, and secondly, if there was, what it was;

3. then, with each accused, decide if he was party to that, and if so, to what extent. If he was,
he is responsible along with the other participant(s); if he was not, you could convict him
only of what he did himself.

So, depending on the degree of an individual accused’s criminal responsibility you could convict:
both/all of the accused of this charge, or only one/some of them, or an accused only of what he
did himself.”

(In case of three — accused pre-planned attack)

Now, looking at all this in a practical way, what it boils down to is this:

Take the case against.......cccceceveveceececnveeee e, (main perpetrator) (no 1 acc)

If you are satisfied he had and used ..., (his weapon)

you could find him guilty of that, and the consequences of that.

But if you are also satisfied you can infer:

1. all the accused were parties to a planned attack on (the person named in the charge)
2. ... (no 1 acc) knew......... (no 2 acc) had.......... (no 2’s weapon)
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3. ......(no1) knew that weapon was going to be used in the attack you could also find him
jointly responsible for its use.

Similarly, if you are also satisfied you can infer
1. all the accused were parties to a planned attack on (the person named in the charge)
2. (no 1 acc) knew........ (no 3 acc) had ........... (no 3’s weapon)
3. . (no 1) knew that weapon was going to be used in the attack you could also find him

jointly responsible for its use.

(Then go through the permutations for the involvement of the other accused)

(In case of three — accused spontaneous attack)

Now, looking at all this in a practical way, what it boils down to is this:

Take the case against.......c.ccccevvevenenne. (main perpetrator) (no 1 acc)

If you are satisfied he had and used ........ccccoecvvvvvrrvennenee. (his weapon) you could find him guilty of
that, and the consequences of that.

But if you are also satisfied you can infer

1. .... (nol acc) knew, or must have known,............ (no 2 acc) was wielding............. (no 2’s
weapon)
2. (no 1 acc) then continued in his own part of the attack you could also find him jointly

responsible for its use.

Similarly, if you are also satisfied you can infer

1. (.... (no 1 acc) knew, or must have known,......... (no 3 acc) was weilding ............... (no3’s
weapon)

2. (....... (no 1 acc) then continued in his own part of the attack you could also find him jointly
responsible for its use.

(Then go through the permutations for the involvement of the other accused)
Antecedent concert in murder
“If you are satisfied that:
1. those involved were acting together with the joint purpose of committing this crime
2. their purpose involved killing the deceased, or carried an obvious or foreseeable risk that
he would be killed

3.in carrying it out one of the accused killed the deceased then each of the other accused
would be guilty of murder if they each actively associated themselves with that joint
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purpose, by word or action.

(Where appropriate) If an accused did not associate himself actively with that purpose, or if he
participated in a less serious common criminal purpose in course of which (the person named in
the charge) died, you could find him guilty of culpable homicide, irrespective of whether you find
any other accused guilty of murder.”

Spontaneous concert in murder

“If you are satisfied that:

1. there was a joint attack on (the person named in the charge)

2. one of the accused used a knife on him, intending to murder him, or with the wicked
recklessness needed for murder

3. the other accused knew that, or must have known that the knife was being used, and
continued their attack on (the person named in the charge) or alternatively, in a situation
where each of the accused was in possession of a potentially lethal weapon but did not
know that one of them had and used a knife [such a weapon]

4. the scope of the attack was murderous, and each of the accused was in possession of and
openly used a weapon which could be lethal, even though they did not know that one of
them had, and used, a knife. You could find not only the knife-man, but also the others,
guilty of murder.

(Where appropriate)

But if you thought the knife-man was guilty of murder, but the others did not appreciate fully the
use of the knife, and thought it was only going to be used to inflict a less serious injury, they would
lack the intent needed for murder, but you could convict them of culpable homicide.

If you thought the knife-man lacked the intent needed for murder, you could convict him only of
culpable homicide, and you could convict the others of no more than culpable homicide.”

180 Macdonald, Criminal Law, 5th ed at pp 6-7.

181 Stair Encyclopaedia,Vol 7, para 187

182 stair Encyclopaedia, supra.

183 McKinnon & Ors v HMA, 2003 SCCR 224, 2003 JC 29, 2003 SLT 281 (court of five judges), at para
[27].

182 \MicKinnon, supra, at paras [22] and [29].

185 shepherd v HMA 2010 SCCR 55
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187 Malone v HMA, 1988 SCCR 498; Johnston v HMA, 1998 SLT 788

18 j ow v HMA, 1994 SLT 277

189 pocherty v HMA, 1945 JC 89

2 Hobbins v HMA, 1996 SCCR 637

L MacNeill v HVIA, 1986 JC 146, 159 (opinion of the court).

72 McKinnon, supra, at para [31] disapprovingBrown v HMA, 1993 SCCR 382.

13 poole v HMA 2009 SCCR 577 at para [11].

172 Fisher v HMA 2003 GWD 13-411; Appeal Court 14 March 2003 paras [13] to [15].

12 campbell v HMA 2004 SCCR 220

78 MicKinnon, supra, at para [32].

77 Melvin v HMA, 1984 SCCR 113, 1984 SLT 365; Malone v HMA, 1988 SCCR 498; Docherty v HMA,
2003 SCCR 772, 777D, 2003 SLT 1337, 1340C. See also Brown v HMA 1993 SCCR 382 while features
of this decision were disapproved of in McKinnon 2003 SCCR 224 see the note in Docherty 2003
SCCR 772 at page 778 where a Brown direction may be appropriate in spontaneous concert. It may
be necessary for the trial judge to leave a verdict of culpable homicide open to the jury, even
where the defence have not specifically invited such a disposal:

178 \yogan v HMA, 2003 SCCR 564. Para [10]; Touati & Gilfillan 2008 SCCR 211.

12 peden v HMA, 2003 SCCR 605, 2003 SLT 1047.

180 NicFadden & Spark v HMA 2009 SCCR 902 at para [41].

181 peden, ibid.

182 hempsey v HMA 2005 SCCR 169.

183 McKinnon v HMA (supra), Herity & McCrory v HMA 2009 SCCR 590.

184 See Cussick v HMA, 2001 SCCR 683, 686G-6878.

18 Clark v HMA, 2002 SCCR 675 at para [12].

188 0’Donnell v HMA, Appeal Court 18 February 2004, at paras [25] and [28].
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187 Supra, at para [35].

188 Black v HMA, 2006 SCCR 103 at para [33].

189 Black, supra at para [33]. See also Donnelly v HMA 2007 SCCR 577 at paras [28] and [30].

190 per Lord Turnbull at paragraph [59]

B per Lord Turnbull at paragraph [65]

122 her Lord Turnbull at paragraph [67]
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Consent

Table of contents
1. LAW

2. POSSIBLE FORM OF DIRECTION ON CONSENT

LAW

Section 78 of the Criminal Procedure (Scotland) Act 1995 provides as follows:

(1) It shall not be competent for an accused to state a special defence or to lead evidence
calculated to exculpate the accused by incriminating a co-accused unless—

(a) a plea of special defence or, as the case may be, notice of intention to lead such evidence has
been lodged and intimated in writing in accordance with subsection (3) below—

(b) the court, on cause shown, otherwise directs.

(2) Subsection (1) above shall apply to a defence of automatism, coercion or, in a prosecution for
an offence to which section 288C of this Act applies, consent as if it were a special defence.

(2A) In subsection (2) above, the reference to a defence of consent is a reference to the defence
which is stated by reference to the complainer’s consent to the act which is the subject matter of
the charge or the accused’s belief as to that consent.

(2B) In subsection (2A) above, “complainer” has the same meaning as in section 274 of this Act.
Section 288C of the 1995 Act provides as follows:

(1) ...

(2) This section applies to the following sexual offences—

(a) rape (whether at common law or under section 1(1) of the Sexual Offences (Scotland) Act 2009
(asp 9));

(b) sodomy;
(c) clandestine injury to women,;
(d) abduction of a woman or girl with intent to rape;

(da) abduction with intent to commit the statutory offence of rape;
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(e) assault with intent to rape;

(ea) assault with intent to commit the statutory offence of rape;

(f) indecent assault;

(g) indecent behaviour (including any lewd, indecent or libidinous practice or behaviour);

(h) an offence under section (non-consensual sexual acts) or 313 (persons providing care services:
sexual offences) of the Mental Health (Care and Treatment)(Scotland) Act 2003;

(i) an offence under any of the following provisions of the Criminal Law (Consolidation)(Scotland)
Act 1995 (c.39)—

(i) sections 1 to 3 (incest and related offences);

(ii) section 5 (unlawful sexual intercourse with girl under 13 or 16);

(iii) section 6 (indecent behaviour toward girl between 12 and 16);

(iv) section 7(2) and (3)(procuring by threats etc.);

(v) section 8 (abduction and unlawful detention);

(vi) section 10 (seduction, prostitution, etc. of girl under 16);

(vii) section 13(5)(b) or (c)(homosexual offences);

(j) an offence under any of the following provisions of the Sexual Offences (Scotland) Act 2009
(asp9)—

(i) section 2 (sexual assault by penetration),

(ii) section 3 (sexual assault),

(iii) section 4 (sexual coercion),

(iv) section 5 (coercing a person into being present during a sexual activity),

(v) section 6 (coercing a person into looking at a sexual image),

(vi) section 7(1) (communicating indecently),

(vii) section 7(2) (causing a person to see or hear an indecent communication),

(viii) section 8 (sexual exposure),

(ix) section 9 (voyeurism),

(x) section 18 (rape of a young child),

(xi) section 19 (sexual assault on a young child by penetration),

(xii) section 20 (sexual assault on a young child),

(xiii) section 21 (causing a young child to participate in a sexual activity),

(xiv) section 22 (causing a young child to be present during a sexual activity),

(xv) section 23 (causing a young child to look at a sexual image),

(xvi) section 24(1) (communicating indecently with a young child),

(xvii) section 24(2) (causing a young child to see or hear an indecent communication),
(xviii) section 25 (sexual exposure to a young child),

(xix) section 26 (voyeurism towards a young child),

(xx) section 28 (having intercourse with an older child),

(xxi) section 29 (engaging in penetrative sexual activity with or towards an older child),
(xxii) section 30 (engaging in sexual activity with or towards an older child),

(xxiii) section 31 (causing an older child to participate in a sexual activity),

(xxiv) section 32 (causing an older child to be present during a sexual activity),

(xxv) section 33 (causing an older child to look at a sexual image),

(xxvi) section 34(1) (communicating indecently with an older child),

(xxvii) section 34(2) (causing an older child to see or hear an indecent communication),
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(xxviii) section 35 (sexual exposure to an older child),

(xxix) section 36 (voyeurism towards an older child),

(xxx) section 37(1) (engaging while an older child in sexual conduct with or towards another
older child),

(xxxi) section 37(4) (engaging while an older child in consensual sexual conduct with another
older child),

(xxxii) section 42 (sexual abuse of trust) but only if the condition set out in section 43(6) of
that Act is fulfilled,

(xxxiii) section 46 (sexual abuse of trust of a mentally disordered person);

(k) attempting to commit any of the offences set out in paragraphs (a) to (j).

(3) This section applies also to an offence in respect of which a court having jurisdiction to try
that offence has made an order under subsection (4) below.

(4) Where, in the case of any offence, other than one set out in subsection (2) above, that court is
satisfied that there appears to be such a substantial sexual element in the alleged commission of
the offence that it ought to be treated, for the purposes of this section, in the same way as an
offence set out in that subsection, the court shall, either on the application of the prosecutor or ex
proprio motu, make an order under this subsection.

POSSIBLE FORM OF DIRECTION ON CONSENT

“In this case the accused has lodged a special defence of consent. That was read out to you at the
start of the trial, and you have a copy of it.

The only purpose of a special defence is to give notice to the Crown that a particular line of
defence may be taken. It does not take away from the accused’s stance that he is not guilty. It
does not take away from the requirement on the Crown to prove the case against the accused
beyond reasonable doubt. The defence does not need to lead evidence in support of it. They do
not need to prove it to any particular standard. You just consider any evidence relating to it along
with the rest of the evidence. If it is believed, or if it raises a reasonable doubt, an acquittal must
result.

In this case the accused is saying [insert name of complainer] was a willing participant, and
consented to what happened. It is for the Crown to prove the absence of consent, not for the
accused to prove the existence of consent.

To support that the defence rely on [specify].
On the other hand the Crown challenge that evidence and say [specify].

You should look at all the evidence, consider the points made for and against the defence of
consent, and then decide if the Crown has proved guilt beyond reasonable doubt.”

There are circumstances in which it is the duty of a trial judge to withdraw a special defence from
the jury but it is only appropriate to do so if there is no evidence from which it can possibly be
inferred that the special defence might have application. So long as there is any possibility of the
jury being satisfied that the special defence applies, or in the light of evidence given in support of
it, entertaining a reasonable doubt as to the accused’s guilt, the special defence must not be

withdrawn from consideration by the jury.*2 It is normal and accepted practice for the accused’s
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representatives to intimate that a special defence is not being insisted upon before parties address
the jury. Accordingly, if the trial judge entertains doubts as to whether there is any evidence
before the jury which supports the special defence and no intimation is given of the withdrawal of

a special defence, it is considered best for the trial judge to clarify the position outwith the

presence of the jury before parties address the jury.M

133 carr v HMIA 2013 SCCR 471

138 | ycas v HMA 2009 SCCR 892
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Corroboration: Evidence of Distress

Table of contents
1. LAW.

1.1. Rape

1.2. Reaction

2. POSSIBLE FORM OF DIRECTION ON EVIDENCE OF DISTRESS

2.1. Where competing source is alleged

LAW

1 A full bench determined in Smith v Lees, 1997 JC 73:

1. That evidence of a complainer's distress could corroborate her evidence that she was
subjected to conduct which caused her distress;

2. But that in itself the evidence of distress could not tell the jury or sheriff more than that
something distressing occurred;

3. That to corroborate an eyewitness's evidence on a crucial fact, the corroborating evidence
had to support or confirm the eyewitness's evidence by showing or tending to show that
what the eyewitness said happened did actually happen;

4. That as there was no independent evidence supporting the allegation that the pannel had
carried out the acts libelled, the evidence of ...distress could not be used to support her
evidence that specific acts were committed upon her by the pannel; and accordingly

5. That the brother-in-law's evidence of the complainer's distress could only corroborate her
evidence that something distressing had occurred but could not in itself corroborate the
crucial fact of whether the pannel had carried out the crime libelled; and appeal allowed .

It was observed that evidence of distress could also be used as corroboration of certain aspects of
a complainer's account (such as lack of consent in a charge of rape) where the jury were satisfied
that the distress arose spontaneously due to the nature of the incident rather than to the
circumstances outside it and that the complainer was exhibiting genuine distress as a result of the
alleged incident rather than feigning it.

The words "in itself" may be of some significance. Distress is an example of circumstantial
evidence which juries are told is to be viewed alongside the rest of the evidence.

Accordingly, it may follow that in certain circumstances, distress when viewed alongside other
evidence may have a part to play in proving more than the absence of consent.

This was alluded to by LJG Carloway giving the opinion of the court in Jamal v HM Advocate 2019
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JC 119 at para 20:

"... In a situation in which rape is alleged, a broad approach should be taken. It has been
said that distress may not be capable of corroborating an account of the acts which caused
that distress. This was conceded by the Crown in Smith v Lees (Lord Justice-General
(Rodger), p 79). Accepting for present purposes that the concession was well made, care
must still be taken not to eliminate distress, especially if it is of an extreme nature, as a
significant factor which, at least when taken with other circumstances, 'supports or
confirms' a complainer's account that she was raped in the manner which she has
described. Thus there will be many situations, such as dishevelment or loss of clothing,
where direct testimony of rape, in whatever form, can be seen as being corroborated when
all the surrounding facts and circumstances are taken into account."”

Nevertheless, so entrenched has been the view that distress only goes to prove the absence of
consent that care should be taken in suggesting otherwise.

Rape

2 In a charge of rape a complainer’s distress is capable of providing corroboration of her evidence
that she did not consent to sexual intercourse. That is because distress is an objective condition
observable in the complainer, and is therefore an independent source of evidence that may point
to the truth of the material allegation. Whether or not distress provides such corroboration
depends in every case on the circumstances. The jury must be satisfied that the distress shown by

the complainer was both genuine and related to the absence of her consent and not wholly to

1
some other cause.*®

In circumstances in which there is no evidence of the distress being attributable to any other cause

and the offence involves both violence and non consensual intercourse it may be highly artificial to

separate what was attributable to violence and what to lack of consent.*?® The fact that the

distress might have been caused in whole or in part by some other incident, including a physical

assault, is irrelevant to this pure issue of sufficiency.*?!

There is no prescribed interval of time after which a complainer’s distress cannot constitute
corroboration. The jury in every case has to consider the intervening occasions on which the
complainer might have exhibited signs of distress or complained of rape, but did not do so; the

persons to whom she might have been expected to display distress, but did not do so; and the

nature and extent of such distress as she did show.22 Whilst there are cases where the

circumstances were said to be such that no reasonable jury properly instructed could find

corroboration in the complainer's distress, 12 the crucial issue is whether the shocked condition or
the distress of the complainer was caused by rape. Accordingly failure to disclose events or show
distress until the expiry of approximately thirty six hours, although the complainer is in the

company of parents and boyfriend, may still provide corroboration when other evidence is taken

. 200
into account. =

Reaction

3 It is possible to consider evidence of the reaction of a witness to a piece of information or a

. . . .. . . . . 201
situation occurring as an adminicle of evidence independent of the witnesses’ own testlmony.L
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POSSIBLE FORM OF DIRECTION ON EVIDENCE OF DISTRESS

“In this case there has been evidence from others that (insert name of complainer) was distressed
following on the incident.

Such evidence of her distress is simply a piece of circumstantial evidence. You can accept or reject
it. If you do accept it, it cannot of itself corroborate her evidence about what happened during the
incident. But it could confirm that she suffered some distressing event. It could corroborate her
evidence about her state of mind at the time of, or soon after, the incident. So, it could
corroborate her evidence that she did not consent to what happened. It can also support the
credibility of her evidence.

Before you could regard that evidence of distress as a source of corroboration, you would need to
be satisfied that:

1. the distress was genuine, and

2. it was due, wholly or partly, to (insert name of complainer) not consenting to what the
accused did, and not wholly to some other reason. In deciding that you can take into
account what she said, as well as the circumstantial evidence about (e.g. damaged
clothing, injuries).

Where competing source is alleged

The Crown says you can infer the cause of the distress was her lack of consent. The defence say
you cannot, and it could be due to [specify].

You will have to look at the evidence about distress carefully, and decide what was responsible for
it.

If you thought the cause was as the defence suggest, then the distress could not provide
corroboration of lack of consent. But if you thought the distress was due to her lack of consent,
that evidence could provide corroboration of that fact.”

1% Moore v HMA 1990 SCCR 586 per LJ-G see Hope at page 591 C-D and 592 A-B; McDonagh v
HMA Appeal Court, 15 February 2002 at para [8]; DS v HMA 2012 SCCR 319.

128 palton v HMA, 2015 HCJAC 24 para 41

7 brummond v HMA, 2015 HCJAC 30

1% nNicCrann v HMA, 2003 SCCR 722 at para [12]. In CJN v HMA 2013 SCCR 124 it was suggested
that in normal circumstances distress exhibited after three weeks or so had elapsed would have
little or no corroborative effect.

2 Cannon v HMA, 1992 SCCR 505, 1992 SLT 709, 1992 JC 138
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200 Ferguson v HMA 2019 SCCR 70; See also JN v HMA 2013 SCCR 124 where the court discussed
the corroborative value of distress exhibited three weeks after the event

2% Fulton v HMA 2000 JC 62; 1999 SCCR 851; 1999 SLT 1423.
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Corroboration in Rape cases
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5.4. Corroboration from an implied admission

5.5. The significance of failing to challenge or refute an accusation

LAW

Identification, penetration, the absence of consent

1 In most, but not all, cases of rape the principal source of evidence will be the complainer who is
likely to speak to the identification of the accused, the requisite act of penetration and the

absence of consent. Identification is not usually in dispute in such cases, it is often the subject of a
joint minute and there is rarely any difficulty with corroborating the identification of the accused.
The act of penetration will require corroboration although it is not usually in dispute. In most cases
of rape the real issue will be consent, the absence of which requires to be proved on the basis of
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evidence coming from more than one source.

2 Even if a complainer does not say in terms that there was no consent, its absence can in
appropriate circumstances be legitimately inferred from the complainer's account of the whole

circumstances.?? A more recent illustration is found in a statement of reasons following a post-
conviction appeal decision of 5 May 2022, Raymond Anderson v HM Advocate. The court held that
the jury had been entitled to find that there was no “free agreement” in the circumstances of
sexual activity to which the complainer acquiesced in a coercive and controlling relationship when
she felt that she had no real choice. The decision is not reported but can be found by judges in the
T drive, “Appeal opinions, pre-trial” folder.

3 In HM Advocate v SM (No 1) 2019 JC 176 the court explained that the definition of consent, free
agreement, introduced by the Sexual Offences (Scotland) Act 2009 did not innovate on what
consent already meant at common law. Please note that, in the rare case in which an issue may
arise as to the accused's state of mind, ie whether he lacked an honest (common law) or
reasonable (2009 Act) belief, corroboration is not required and any necessary inference can be
drawn from the evidence of the complainer (see Briggs v HM Advocate 2019 SCCR 323 (common
law) and_Magsood v HM Advocate 2019 JC 45 (2009 Act)). This was re-affirmed in AA v HM
Advocate [2021] HCIAC 9 and by a full bench in Duthie v HM Advocate 2021 SCCR 100.

Sources of corroboration

4 Corroboration of an essential fact may be supplied by another witness also giving direct evidence
of that fact, or by a witness giving evidence of facts and circumstances which are capable of
supporting the direct evidence.

5 Corroboration may also be found in an agreed fact in a joint minute or the conclusive proof of a
fact in a joint minute may itself constitute full legal proof of an essential fact or facts e.g. if it is set
out in a joint minute that the accused penetrated the complainer's vagina with his penis, then
there is no further evidence required for a sufficiency of proof of penetration or identification
although such evidence will normally be given by a complainer in explaining the nature of the
interaction and the absence of consent.

6 Corroboration of a complainer's evidence on an essential fact may be found:

e in a statement made by an accused person either orally or in electronic messages;
e from evidence of things including CCTV footage and
e occasionally in words or noises which form part of the res gestae.

7 Very commonly, corroboration of a complainer's evidence that there was no consent will be
sought from one or more adminicles of circumstantial evidence and emotional
disturbance/distress observed by another witness is a common example. There is guidance on
distress elsewhere in the Jury Manual, see chapter on "Corroboration: Evidence of Distress".

8 However, the circumstances which are capable of affording corroboration are wide and variable
and careful consideration ought to be given to all relevant evidence in evaluating sufficiency.
Recent examples of corroboration being found in circumstances which do not neatly follow
particular examples in cases which had been decided previously can be seen in PM v Jessop 1989
S.C.C.R. 324, LW v HM Advocate [2020] HCJAC 50, Munro v HM Advocate [2014] HCJAC 40 and
Garland v HM Advocate [2020] HCJAC 46 all of which are discussed below.
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9 Once past the stage of no case to answer, evidence given by the accused or a defence witness
may provide corroboration of an essential fact.

Assessing sufficiency

10 In considering a submission on the sufficiency of evidence, and whether evidence is capable of
affording corroboration, the correct approach is to take the evidence at its highest and, for
circumstantial evidence to be interpreted in the way most favourable to the Crown as LIG
Carloway explained in LW v HM Advocate 2021 SCCR 15:

"[12] Where absence of consent is to be corroborated by circumstantial evidence, the
question will be whether the circumstances are capable, in combination, of yielding an
inference which supports or confirms the complainer's testimony. When this arises as a
question of sufficiency, the evidence relied upon by the Crown is to be taken at its highest. It
is to be interpreted in the way most favourable to the Crown (Mitchell v HM Advocate,
2008 S.C.C.R. 469, Lord Justice General (Hamilton), delivering the opinion of the court, at
[106])."

What is required of corroboration?

11 As the introductory written directions explain, corroborative evidence does not need to be
more consistent with guilt than with innocence. All that is required for corroboration is evidence
which provides support for, or confirmation of, or fits with, the main source of evidence about an
essential fact. This was stated to be the law in the full bench decision of Fox v HM Advocate 1998
JC 94 and was applied in Chatham v HM Advocate 2005 SCCR 373. It was applied and restated in
the context of implicit admissions in a series of appeal decisions in June, July and August 2022; see
para 37 below. If a judge is directing a jury, the judge must have been satisfied that there is
evidence which is capable of providing corroboration and it will then be for the jury to decide
whether it does.

12 As LJG Carloway explained in Garland v HM Advocate 2020 HCJAC 46, at para 21:

"...where the question is whether proof of certain facts and circumstances affords sufficient
corroboration of direct testimony, it is not necessary for those facts and circumstances to
be more consistent with the direct evidence than an explanation or account given by an
accused. It is sufficient that they are capable of confirming or supporting the complainer's
testimony. It is a matter for the jury to determine whether to accept the facts and
circumstances as corroborative or to interpret their meaning in a different manner."

13 Against this background, it may assist judges to note examples of situations in which evidence
has been authoritatively determined to be sufficient to constitute corroboration in cases of rape
which may be relevant when considering sufficiency at the close of the Crown case, or the close of
the evidence, or when formulating closing directions.

Identification

14 As a matter of generality, it is long established that where there is a positive and unequivocal

identification of the accused by an eye witness, very little else is required to provide corroboration

203 . . . .
<=, In Ralston a second witness speaking to a resemblance was sufficient. Ralston was not a sexual
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offence case, but adoption of the principle in the sexual offence context is seen in WMD v HM

Advocate [2012] HCJAC 46 and PM v HM Advocate 2018 SCCR 23 discussed below. It has been

suggested that the phrase "very little else is required" should not be used in directions.”®*

Penetration

15 It has been observed that dishevelment of a complainer's clothing could in certain
circumstances corroborate the complainer's account of penetration.

16 In Jamal v HM Advocate 2019 JC 119 in giving the opinion of the court at para 20, LIG Carloway
explained in a passage of general relevance, that:

"There is no sound reason for restricting the availability of corroboration of the act of rape
to the type of scientific, medical or other evidence set out above. In relation to penetration,
corroboration can be found in facts and circumstances which 'support or confirm' the direct
testimony of the commission of the completed crime by the complainer (Fox v HM Advocate
, Lord Justice-General (Rodger), p 100). In a situation in which rape is alleged, a broad
approach should be taken. It has been said that distress may not be capable of
corroborating an account of the acts which caused that distress. This was conceded by the
Crown in Smith v Lees (Lord Justice-General (Rodger), p 79). Accepting for present purposes
that the concession was well made, care must still be taken not to eliminate distress,
especially if it is of an extreme nature, as a significant factor which, at least when taken
with other circumstances, 'supports or confirms' a complainer's account that she was raped
in the manner which she has described. Thus there will be many situations, such as
dishevelment or loss of clothing, where direct testimony of rape, in whatever form, can be
seen as being corroborated when all the surrounding facts and circumstances are taken
into account.”

17 The finding of the appellant's pubic hair inside the crotch area of the complainer's pants has
been held to be capable of corroborating a complainer's account of penile/vaginal penetration.

See also Munro v HM Advocate 2015 JC 1. In giving the opinion of the court at para 7, LIC Carloway
explained, in refusing the appeal, that:

"...Where there is an allegation of rape, which of course involves proof of sexual intercourse
in the sense of penetration, the finding of an accused's pubic hair adhering to the inside
crotch area of a complainer's pants will support the complainer's testimony that sexual
intercourse occurred. In that connection, it is not something dependent upon a scientific
view of consistency, as a scientist rather than a lawyer would use that term, but whether an
appropriate inference of fact can be drawn by a jury."

18 The finding of the appellant's DNA in semen in-mixed with DNA from the complainer on a
duvet cover found some months after the incident on the bed on which the complainer said she
was raped could corroborate the complainer's account of penetration.

In Palmer v HM Advocate 2016 SCCR 71 in giving the opinion of the court at para 11, LJC Carloway
explained, in refusing the appeal, that:

"...There is evidence that the duvet cover had been on the complainer's bed at the material time.
The finding of the appellant's semen, in-mixed with the DNA of the complainer, was indicative that
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there had been sexual activity involving ejaculation by the appellant on that bed. That provided
sufficient support or confirmation of the complainer's evidence that penetration had taken place."

Consent Distress, injury etc

19 The absence of consent may in certain circumstances be corroborated by the presence of injury
on a complainer's person or by evidence of emotional disturbance or distress observed by another
witness, and in certain circumstances by evidence of damage to clothing. These are just some
examples of circumstantial evidence capable of providing corroboration of a complainer's
evidence that consent was not given.

Corroboration found by inference from the nature of family relationships

20 LW v HM Advocate 2021 SCCR 15, para 12 of which is quoted above, also provides an
illustration of how the absence of consent can be corroborated by inference from the nature of
the family relationships of those involved. There was a section 259 statement by a deceased
complainer implicating her father as having raped her on various occasions when she was between
16 and 19 and he was between 28 and 31. Intercourse was corroborated by a joint minute which
established that the appellant had fathered the complainer's child. The part of the decision
relevant to the corroboration of the absence of consent starts by noting, at para 11, that incest is a
cultural taboo before explaining, in para 12, how sufficiency is to be evaluated.

The circumstances from which the necessary inference could be drawn are then explained:

"[13] In the complainer's situation, not only had she been in a close family relationship with
the appellant, which was in effect one of parent and child, she had also been in that
relationship since childhood. There was a significant age gap between the appellant and
the complainer, albeit not one that would cause concern in relationships involving adults.
The complainer's mother was in a continuing relationship with the appellant. It is the
combination of these circumstances, which permits an inference to be drawn, that provides
confirmation or support for the complainer's account that sexual relations with her step-
father took place without her consent.”

Corroboration in a case where the complainer was asleep or otherwise incapable of consenting
because of the effect of alcohol etc

21HM Advocate v Bilaal Afzal [2019] HCJAC 37demonstrates that it is the absence of consent
which must be proved on the basis of corroborated evidence and not necessarily the fact of
being asleep.

22 The accused was charged with raping the complainer, "while she was asleep and incapable of
giving or withholding consent." The trial judge upheld a submission of no case to answer on the
ground that there had to be corroborated evidence that the complainer was asleep and whilst one
witness had spoken to that, that was not precisely what the complainer had said. She spoke of
being awake but hazy when she felt her vagina being penetrated by a penis. The Crown's appeal
was sustained, LIG Carloway explaining that:

"[7] The complainer gave evidence that she had not consented to having intercourse with
anyone other than Kamil. There was scientific evidence that she had intercourse with
someone other than Kamil. That other person was the respondent, as testified to by the
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witness and as demonstrated by the DNA findings. Taken at its simplest, the witness said
that the complainer was asleep at the material time. There is scientific evidence of
intercourse having taken place with the respondent. The complainer said that she did not
consent to having intercourse with the respondent. In these circumstances the jury would
be entitled to find that the complainer had not consented to intercourse with the
respondent, but that such intercourse had taken place. That would entitle the jury to return
a verdict of guilty of rape. There is a sufficiency of evidence in that regard."

This decision is the most contemporary guidance on this issue.

23 Reference was made in submissions to Van Schyff v HM Advocate 2015 SCL 783. In Van Schyff,
the charge was sexual assault, under section 3 of the 2009 Act, and the libel so far as can be
ascertained from the judgment included averments that the complainer had been asleep and
whilst she was incapable of withdrawing or giving her consent the assault had occurred. The
complainer's evidence was that she had awoken to find that her underwear had been removed
but was drowsy and affected by alcohol and felt unable to say or do anything to stop the accused
touching her vagina. She did not consent.

Somewhat surprisingly, the sheriff directed the jury that it was necessary for the jury to accept
that the complainer was asleep, but the phrase "asleep and" was deleted in their guilty verdict,
but the phrase, "whilst she was incapable of withdrawing or giving her consent," remained. The
appeal court rejected a submission that there was a miscarriage of justice where the appellant's
argument was that the verdict was contrary to the sheriff's direction.

In para 14, LJC Carloway, giving the opinion of the court, observed:

"...The sheriff could have given a specific direction that the jury could have deleted the
whole element of the libel in relation to capability of giving consent, but his general
direction on that matter was sufficient..."

24 This may be seen as supporting the view, urged on the jury at the trial by the fiscal depute and
on the appeal court by the advocate depute, that the jury could, on the evidence, have properly
convicted even if all reference to capability of consent was deleted. Such an interpretation would
be consistent with the decision in Afzal.

25 Where the allegation is that intercourse occurred because a complainer was incapable on
account of the effect of alcohol of consenting, it was determined by the court in Magsood v HM
Advocate 2019 JC 45, LIG Carloway giving the opinion of the court, that:

"[19] In a case, as here, where intercourse is admitted or otherwise proved, and the Crown
contend that the complainer was incapable of consent as a result of the effect of alcohol,
that incapacity does require formal proof. It will be proved where the complainer speaks to
such a state (as the complainer did here) and there is supporting evidence of that state. The
corroboration in this case came from the evidence of the complainer's friend, the bar staff,
the CCTV recording and the complainer's boyfriend and his mother. In this situation it is the
complainer's state of intoxication, rather than any distress, that is important. If it is held
that the complainer could not consent because of the effects of alcohol, that is all that is
required as a matter of sufficiency. The jury would still have to consider an accused's
evidence that the complainer was not so incapacitated through drink that she could and did
consent, but that is another matter."
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In HM Advocate v MIMI [2022] HCJAC 19, where there was evidence suggestive of the complainer's
substantial intoxication before and after an act of intercourse which followed her being picked up
by a stranger in a bar, it was open to the jury to infer that she had been incapable of consenting at
the time of the incident.

The LIG explained at para 9 of the opinion of the court:

“It is important to note at the outset that a judge does not have the power to direct a jury
to return a not guilty verdict on the ground that no reasonable jury could convict (Criminal
Procedure (Scotland) Act 1995, s 97D). This differs from the position in England and Wales
(R v Galbraith [1981] 1 WLR 1039, Lane CJ at 1042). Where no issue of corroboration arises
(and there is none in this case), it is only where there is no evidence from which a jury can
infer that a fact in issue is proved that a no case to answer can be sustained. Where the
issue is one of capacity to consent, that is to reach a “free agreement” (Sexual Offences
(Scotland) Act 2009, s 12), it will rarely be open to a judge to sustain a submission where
the evidence is of a young woman, “alone at night and vulnerable through drink, [who] is
picked up by a stranger who has sex with her within minutes of meeting her”. This is only a
partial quotation from Hallett LJ in R v H [2007] EWCA Crim 2056 (at para 34), where the
complainer was only 16 and had said that she would not have consented in the
circumstances. However, the court agrees with Hallett LJ that issues of consent and
capacity to consent should normally be left to the jury to determine. So it is the case here.”

26 However, evidence of distress may also have a part to play as illustrated in Wright v HM
Advocate 2005 SCCR 780 where the complainer's evidence that she was asleep and awoke to find
the appellant penetrating her was capable of being corroborated by evidence from her husband
that she had gone to bed between 9.30 and 10.30pm, and at 11pm was seen to be wearing a
nightgown and in a state of distress after the appellant left her room. These circumstances were
capable of supporting her evidence that she was asleep and the court also observed that, "distress
was, in the particular circumstances, an important element of the total picture."

27 In Fox v HM Advocate 1998 JC 94, Lord McFadyen had directed at first instance that distress
could corroborate the complainer's evidence that sexual intercourse took place against her will
and it is apparent that evidence about the complainer being drunk, being sick and being put to bed
along with evidence of distress was considered to be sufficient corroboration, penetration being
amply proved by the complainer's account and an admission by the appellant.

The libel, taken from the report at 1998 SCCR 115, narrated:

"[O]n 4th June 1995 at 19 Glenartney Terrace, Perth, you did assault [A.T.] and while she
was unconscious, asleep, then under the influence of alcohol and bereft of the power of
resistance, remove her bra and pants, handle and insert your fingers into her private parts,
force her legs apart, lie on top of her and have sexual intercourse with her without her
consent, to her injury."

LIG Rodger explained that:

"The essential elements in the charge of clandestine injury were (1) that the appellant had
intercourse with the complainer and (2) that at the time of the intercourse she was in such
a state of intoxication as to be incapable of consenting or not consenting to sexual
interference. The Crown therefore required to prove these elements by corroborated

Page 20.7 / 131


https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-opinions/2022hcjac19.pdf?sfvrsn=406ea6cc_1
https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-opinions/2022hcjac19.pdf?sfvrsn=406ea6cc_1
https://uk.westlaw.com/Document/IAC189152544611E08F7E89DFBA380170/View/FullText.html?originationContext=document&transitionType=DocumentItem&ppcid=3b5cd83ec9664a7e9b485ef7e685164f&contextData=(sc.Search)&comp=wlukgroupid=linets
https://uk.westlaw.com/Document/IAC189152544611E08F7E89DFBA380170/View/FullText.html?originationContext=document&transitionType=DocumentItem&ppcid=3b5cd83ec9664a7e9b485ef7e685164f&contextData=(sc.Search)&comp=wlukgroupid=linets
https://uk.westlaw.com/Document/I46E7C4B1E42811DA8FC2A0F0355337E9/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I81B5F9407A0711DE82FFE2E60A4C5A45/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I81B5F9407A0711DE82FFE2E60A4C5A45/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I50852B90673311DC9280C8956ECF36C5/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/IAAF12BF0E43611DA8FC2A0F0355337E9/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad000001784a3caf8894248898%3Fppcid%3D0b0c090182dd4594b46cec222551ff31%26Nav%3DUK-CASES%26fragmentIdentifier%3DIAAF12BF0E43611DA8FC2A0F0355337E9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=fbec09916afc5dc26d3a7fda447b6a59&list=UK-CASES&rank=1&sessionScopeId=b89d066ca9e166da5c665f3f8e85a49dc584e675517ee3f09cb985f111c0ac76&ppcid=0b0c090182dd4594b46cec222551ff31&originationContext=Search+Result&transitionType=SearchItem&contextData=%28sc.Search%29&comp=wlukgroupid=linets
https://uk.westlaw.com/Document/IAAF12BF0E43611DA8FC2A0F0355337E9/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad000001784a3caf8894248898%3Fppcid%3D0b0c090182dd4594b46cec222551ff31%26Nav%3DUK-CASES%26fragmentIdentifier%3DIAAF12BF0E43611DA8FC2A0F0355337E9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=fbec09916afc5dc26d3a7fda447b6a59&list=UK-CASES&rank=1&sessionScopeId=b89d066ca9e166da5c665f3f8e85a49dc584e675517ee3f09cb985f111c0ac76&ppcid=0b0c090182dd4594b46cec222551ff31&originationContext=Search+Result&transitionType=SearchItem&contextData=%28sc.Search%29&comp=wlukgroupid=linets
https://uk.westlaw.com/Document/IAAF12BF0E43611DA8FC2A0F0355337E9/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad000001784a3caf8894248898%3Fppcid%3D0b0c090182dd4594b46cec222551ff31%26Nav%3DUK-CASES%26fragmentIdentifier%3DIAAF12BF0E43611DA8FC2A0F0355337E9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=fbec09916afc5dc26d3a7fda447b6a59&list=UK-CASES&rank=1&sessionScopeId=b89d066ca9e166da5c665f3f8e85a49dc584e675517ee3f09cb985f111c0ac76&ppcid=0b0c090182dd4594b46cec222551ff31&originationContext=Search+Result&transitionType=SearchItem&contextData=%28sc.Search%29&comp=wlukgroupid=linets
https://uk.westlaw.com/Document/IA8D6FC50E42711DA8FC2A0F0355337E9/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad000001784a001f8f942468d3%3Fppcid%3Dcfe4055f29ce44c2aa03d4d0dcfd4ca1%26Nav%3DUK-CASES%26fragmentIdentifier%3DIA8D6FC50E42711DA8FC2A0F0355337E9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f50c09a161e821b1658dbdb03bbae919&list=UK-CASES&rank=1&sessionScopeId=b89d066ca9e166da5c665f3f8e85a49dc584e675517ee3f09cb985f111c0ac76&ppcid=cfe4055f29ce44c2aa03d4d0dcfd4ca1&originationContext=Search+Result&transitionType=SearchItem&contextData=%28sc.Search%29&comp=wlukgroupid=linets
https://uk.westlaw.com/Document/IA8D6FC50E42711DA8FC2A0F0355337E9/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad000001784a001f8f942468d3%3Fppcid%3Dcfe4055f29ce44c2aa03d4d0dcfd4ca1%26Nav%3DUK-CASES%26fragmentIdentifier%3DIA8D6FC50E42711DA8FC2A0F0355337E9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f50c09a161e821b1658dbdb03bbae919&list=UK-CASES&rank=1&sessionScopeId=b89d066ca9e166da5c665f3f8e85a49dc584e675517ee3f09cb985f111c0ac76&ppcid=cfe4055f29ce44c2aa03d4d0dcfd4ca1&originationContext=Search+Result&transitionType=SearchItem&contextData=%28sc.Search%29&comp=wlukgroupid=linets
https://uk.westlaw.com/Document/I80F03700E4B911DAB61499BEED25CD3B/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad000001784a2b935494247d80%3Fppcid%3D4a1e4ddb1ca6420ead4eedf41346e0be%26Nav%3DUK-CASES%26fragmentIdentifier%3DIA8D6FC50E42711DA8FC2A0F0355337E9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=c7e9fad9bf6cb8b9177091d8092dc6f9&list=UK-CASES&rank=1&sessionScopeId=b89d066ca9e166da5c665f3f8e85a49dc584e675517ee3f09cb985f111c0ac76&ppcid=4a1e4ddb1ca6420ead4eedf41346e0be&originationContext=Search+Result&transitionType=SearchItem&contextData=%28sc.Search%29&comp=wlukgroupid=linets

evidence. The first element was not in doubt since the appellant admitted the intercourse.
So far as the second element was concerned, the trial judge directed the jury that
corroboration of the complainer's evidence that she had not consented could be found in
the evidence of various witnesses that she had been in a state of distress following the
sexual encounter with the appellant.”

The trial judge had directed the jury, according to Lord Rodger's paraphrase:

"... on what can constitute corroboration of her evidence that intercourse took place
without her consent while she was asleep. The trial judge first refers to the evidence about
the complainer being drunk, being sick and being put to bed. He then continues:

'Another matter to which you are entitled to have regard is the evidence about the
complainer's distressed state immediately after the alleged incident..."

28 Whilst much of the reasoning in the case is directed at overturning Lord Hope's decision in
Mackie v HM Advocate 1994 JC 132 all of the judges agreed with Lord Rodger's, and the trial
judge's decision, that there was sufficient evidence to permit the conviction of the appellant of
clandestine injury.

29 It should be noted that Fox was decided in 1998 and the opinion in Van Schyff and the decision
in Afzal may be taken as an up to date and sound illustration of what is required to prove a charge
of rape where identification and penetration have been established; simply that the complainer
did not consent.

Miscellaneous

30 In PM v HM Advocate 2018 SCCR 23 issues arose as to corroboration of identification and
commission in a charge libelling sexual offending against a child aged between 3 and 5 which
included sexual touching, digital/anal penetration and oral penetration and thus rape. She was 5
and 6 when she gave her accounts in a series of joint investigative interviews which formed
evidence in chief. The facts of the case are quite complex and are not fully summarised here.

31 The last date of the libel was 15 April 2015 and the complainer's mother spoke to the appellant
being the only male in their house that day and to his having opportunity and to other
circumstances, which included the complainer's ability to describe lesions on the appellant's penis,
the presence of which was also spoken to by the mother, were sufficient to provide the very little
which was required to corroborate the complainer's identification (see paras 27 and 28 of the
opinion).

32 In para 29, the court was discussing corroboration of averments which included digital
penetration of the child's anus using a lubricant and penile penetration of her mouth.

"...The descriptions and simulations given by this very young complainer in her recorded
evidence were indicative of knowledge of sexual matters which would not be expected of a
girl of the age of this complainer. The evidence of [a psychologist that the sexual knowledge
exhibited by the complainer was unusual for a child of her age] was one of the elements of
the body of circumstantial evidence which supported the complainer's account. Further
elements included the lesions on the appellant's penis, which the complainer was able to
describe accurately; this, and her description of the appellant's penis as being "hard like
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bones", is consistent with the complainer's face being very close to the appellant's erect
penis, and indeed, being in physical contact with it. There was the evidence about the blue
coloured lubricant, which "tingled" and felt like it burned, and the evidence of the
complainer's mother in this regard. Taking all the factors to which the advocate depute
referred us, we are satisfied that there was ample circumstantial evidence available to the
jury, should they choose to accept it, to provide sufficient support for the complainer's
account. We do not consider that there is substance to the first or second grounds of
appeal.”

33 At para 30, the court affirmed the soundness of the trial judge's directions that accurate
gestures representing sexual activity which the child was able to act out for the camera recording
the joint investigative interview was not a statement de recenti but evidence of behaviour from
which, in combination with the evidence of the psychologist and the application of common sense,
incriminating inferences could be drawn supportive of her evidence of what had been done to her.

Is corroboration required for the use of a knife in a charge of rape? - No

34 In Yates v HM Advocate 1977 SLT (Notes) 42, also reported as a note at page 378 of the report
of Moore v HM Advocate 1990 JC 371. The terms of the charge are not reproduced in either report
and so care is needed in determining what can be taken from it but, in a case in which the
complainer gave evidence that she was compelled by threats with a knife to go to a secluded place
where the appellant had raped her, the court concluded on appeal that distress was capable of
corroborating her account and it was not necessary for there to be distinct corroboration for the
use of the knife. Although there was no corroboration from any source that a knife was used, the
jury was entitled to convict of rape leaving the reference to the knife in the libel.

Mutual corroboration

35 Whilst there is a chapter dealing with mutual corroboration elsewhere (see Corroboration: the
Moorov Doctrine), it is convenient to note here the decision in. CW v HM Advocate 2016 SCCR 285
where Lady Dorrian, giving the opinion of the court explained, at paras 27-36, that a sexual
offence for which the absence of consent is not an essential ingredient can provide corroboration
for a sexual offence such as rape of an adult where the absence of consent is an essential fact for
which corroboration is required. Lady Dorrian explained, at para 36:

"In such circumstances, where the offence is one, such as a s.3 offence, which has certain
essential elements for its commission, the account of the complainer speaking to that
charge would require to provide evidence from which all three elements could be
established. Once he has given such evidence, however, his account may be corroborated
by the evidence of the second complainer, without any requirement for the second
complainer's evidence to cover exactly the same essential elements. As long as both
witnesses can be viewed as credible and reliable, and that they are satisfied, having been
properly directed, that the doctrine can apply, the jury may convict of both charges. In the
present case the first complainer did speak to all three elements..."

Corroboration from the evidence of the accused and duties on a judge generally in directing the
jury

36_Garland v HM Advocate [2020] HCIAC 46, is not a rape case, but one of sexual assault of a child
by compelling her to touch the appellant's penis and placing his hand inside her pants and

Page 20.9 / 131


https://uk.westlaw.com/Document/I115E3670E42911DA8FC2A0F0355337E9/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad000001784a294c4194247c5a%3Fppcid%3Dc8bb2ae486de442b8a2818747b0a3330%26Nav%3DUK-CASES%26fragmentIdentifier%3DI115E0F60E42911DA8FC2A0F0355337E9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=46f344f66ad327a9d1de3913b9c31b60&list=UK-CASES&rank=1&sessionScopeId=b89d066ca9e166da5c665f3f8e85a49dc584e675517ee3f09cb985f111c0ac76&ppcid=c8bb2ae486de442b8a2818747b0a3330&originationContext=Search+Result&transitionType=SearchItem&contextData=%28sc.Search%29&comp=wlukgroupid=linets
https://uk.westlaw.com/Document/I115E3670E42911DA8FC2A0F0355337E9/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad000001784a294c4194247c5a%3Fppcid%3Dc8bb2ae486de442b8a2818747b0a3330%26Nav%3DUK-CASES%26fragmentIdentifier%3DI115E0F60E42911DA8FC2A0F0355337E9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=46f344f66ad327a9d1de3913b9c31b60&list=UK-CASES&rank=1&sessionScopeId=b89d066ca9e166da5c665f3f8e85a49dc584e675517ee3f09cb985f111c0ac76&ppcid=c8bb2ae486de442b8a2818747b0a3330&originationContext=Search+Result&transitionType=SearchItem&contextData=%28sc.Search%29&comp=wlukgroupid=linets
https://uk.westlaw.com/Document/I05037B70E42811DA8FC2A0F0355337E9/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad000001784a2329349424782a%3Fppcid%3D98d5c978a0f947678f9e66375dfe29b7%26Nav%3DUK-CASES%26fragmentIdentifier%3DI05037B70E42811DA8FC2A0F0355337E9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=39a5922cfc1bb335bde872c1d1110396&list=UK-CASES&rank=1&sessionScopeId=b89d066ca9e166da5c665f3f8e85a49dc584e675517ee3f09cb985f111c0ac76&ppcid=98d5c978a0f947678f9e66375dfe29b7&originationContext=Search+Result&transitionType=SearchItem&contextData=%28sc.Search%29&comp=wlukgroupid=linets
https://uk.westlaw.com/Document/I05037B70E42811DA8FC2A0F0355337E9/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad000001784a2329349424782a%3Fppcid%3D98d5c978a0f947678f9e66375dfe29b7%26Nav%3DUK-CASES%26fragmentIdentifier%3DI05037B70E42811DA8FC2A0F0355337E9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=39a5922cfc1bb335bde872c1d1110396&list=UK-CASES&rank=1&sessionScopeId=b89d066ca9e166da5c665f3f8e85a49dc584e675517ee3f09cb985f111c0ac76&ppcid=98d5c978a0f947678f9e66375dfe29b7&originationContext=Search+Result&transitionType=SearchItem&contextData=%28sc.Search%29&comp=wlukgroupid=linets
https://uk.westlaw.com/Document/I757796002D9411E69E5AC2FAD910376D/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad000001784a2a28bf94247cc5%3Fppcid%3D1845d2d0430d40e4bbd41b5915156709%26Nav%3DUK-CASES%26fragmentIdentifier%3DI01FD8FC02D5A11E691D9D0D6E7E060DF%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ca970590d6ec87f699c14fb95da930e5&list=UK-CASES&rank=1&sessionScopeId=b89d066ca9e166da5c665f3f8e85a49dc584e675517ee3f09cb985f111c0ac76&ppcid=1845d2d0430d40e4bbd41b5915156709&originationContext=Search+Result&transitionType=SearchItem&contextData=%28sc.Search%29&comp=wlukgroupid=linets
https://uk.westlaw.com/Document/I757796002D9411E69E5AC2FAD910376D/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad000001784a2a28bf94247cc5%3Fppcid%3D1845d2d0430d40e4bbd41b5915156709%26Nav%3DUK-CASES%26fragmentIdentifier%3DI01FD8FC02D5A11E691D9D0D6E7E060DF%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ca970590d6ec87f699c14fb95da930e5&list=UK-CASES&rank=1&sessionScopeId=b89d066ca9e166da5c665f3f8e85a49dc584e675517ee3f09cb985f111c0ac76&ppcid=1845d2d0430d40e4bbd41b5915156709&originationContext=Search+Result&transitionType=SearchItem&contextData=%28sc.Search%29&comp=wlukgroupid=linets
https://uk.westlaw.com/Document/IAB8F85A01AD811EB95A1B4AB8EF7786D/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad000001784a06b10194246bb9%3Fppcid%3Da90209d570c9452ba492884d61c9d691%26Nav%3DUK-CASES%26fragmentIdentifier%3DI3B2A82901AD511EB8EDAE9176B8435AC%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=dc5643ff950fbd6f6f5822a0af32987d&list=UK-CASES&rank=1&sessionScopeId=b89d066ca9e166da5c665f3f8e85a49dc584e675517ee3f09cb985f111c0ac76&ppcid=a90209d570c9452ba492884d61c9d691&originationContext=Search+Result&transitionType=SearchItem&contextData=%28sc.Search%29&comp=wlukgroupid=linets
https://uk.westlaw.com/Document/IAB8F85A01AD811EB95A1B4AB8EF7786D/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad000001784a06b10194246bb9%3Fppcid%3Da90209d570c9452ba492884d61c9d691%26Nav%3DUK-CASES%26fragmentIdentifier%3DI3B2A82901AD511EB8EDAE9176B8435AC%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=dc5643ff950fbd6f6f5822a0af32987d&list=UK-CASES&rank=1&sessionScopeId=b89d066ca9e166da5c665f3f8e85a49dc584e675517ee3f09cb985f111c0ac76&ppcid=a90209d570c9452ba492884d61c9d691&originationContext=Search+Result&transitionType=SearchItem&contextData=%28sc.Search%29&comp=wlukgroupid=linets

touching and rubbing her bottom. However, it is illustrative of where corroboration can be found
and also the obligations on a judge in directing the jury where the Crown speech fails to identify a
relevantly corroborated case.

On the latter point, LIG Carloway said this at para 20:

"it is unfortunate too that the trial judge did not give the jury clear directions on exactly
where they might find standalone corroboration of the complainer's evidence. The
directions merely stated what the trial judge understood the Crown's position to be and
were therefore not very helpful. The judge's understanding of the AD's speech reflected the
focus on the letters, or rather a letter, rather than the appellant's testimony. He left it to
the jury to decide whether the letter contained "any admission". He ought to have given the
jury clear directions on where corroboration might be found by identifying with reasonable
precision any passages in the letter, or elements of the appellant’s testimony, which might
constitute corroboration."

LIG Carloway then explained where corroboration could be found. This explanation should be
taken to proceed on the basis that the jury were entitled to reject the part of the appellant's
evidence in which he said that contact between the back of the complainer's hand and his penis
was accidental and accept that there was such contact. At para 22:

"The following facts and circumstances, when taken together, provided sufficient
corroboration of the complainer’s direct testimony. First, the relationship between the
appellant and the complainer was not a familial one, or at least not strongly so. The
appellant's relationship with the complainer's mother had only commenced about three
months before the incident. The complainer was not living in her mother's home, but with
her grandmother. Secondly, notwithstanding the relatively remote nature of the
relationship, the appellant was buying the complainer presents of significant value. The jury
would have been entitled to consider that he was deliberately ingratiating himself to her.
Thirdly, the incident occurred when the complainer's mother was away at work and would
therefore not be returning home at the material time. Fourthly, the appellant accepted that
he was in bed with the complainer, that is to say an 11 year old girl, at about 4.00pm. The
jury would have been entitled to regard this as unusual in a situation in which he was only
supposed to be looking after the complainer in the period between her return from school
and going to her grandmother's house. Fifthly, the appellant also accepted that he was in
close physical contact with the complainer, involving at least cuddling, under the bedcovers.
That, in itself, would have been a strong corroborative circumstance had it been spoken to
by an independent eye witness, and it is no less so when it is described by the appellant.
Sixthly, the appellant accepted that the complainer's hand was touching his penis, albeit
over his shorts, on two separate occasions. The same consideration applies here in relation
to testimony from an eye witness who might have observed this happening."

Corroboration from an implied admission

37 In CR v HM Advocate 2022 SCCR 227 where the appellant was charged with specific crimes of
lewd, indecent and libidinous practices against two complainers, the court agreed with the trial
judge that it was open to the jury to find corroboration from implied admissions made in response
to a non-specific allegation by a complainer that he had sexually abused her.

It was also open to the jury to find corroboration when a non-specific allegation by one of the
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complainers in the presence of the other, “...you know why we’re here. You have to admit it
because | can’t take any more of this...[the second complainer] can’t take any more and we need to
talk about what happened” was met with the appellant replying: “I couldn’t help myself but I'm
not like those people you hear about on the radio, on the news.”

The court rejected the proposition that there had to be evidence of the detail of the conduct in
question having been put to the appellant, to which his answers were a response, before the
answers could be regarded as an admission.

The court distinguished Gracie v HM Advocate 2003 SCCR 105 and G v HM Advocate 2012 SLT 999,
casting some doubt about the soundness of the decision in Gracie at para 15 of the opinion,
before explaining:

“[19] If the impression has been gained from Gracie and G that only unequivocal
admissions in the clearest terms may provide corroboration of a crime, that is not
consistent with long established authority. In the first place, such an approach would not be
consistent with the law on corroboration. In order to be corroborative, evidence does not
require to be more consistent with guilt than with innocence. It is sufficient if it is capable of
providing support for or confirmation of, or fits with, the principal source of evidence on an
essential fact (Fox v HMA). The trial judge properly directed the jury that where there is a
primary source such as an eye witness,

“all that is required for corroboration is evidence that provides support for or confirmation
of, or fits with the main source of evidence about an essential fact.”

[20] In relation to admissions, it is well established that it is not only clear and unequivocal
admissions which have evidential value. In Greenshields v HM Advocate 1989 SCCR 637 a
reply to being cautioned and charged for murder and dismemberment that “You don’t think
1 did it myself do you, but I’'m telling you nothing about it until | see my lawyer”, was
considered to be capable of constituting an implied admission to murder.”

In an unreported pre-trial decision of 3 August 2022, which judges can access on the T drive, in
giving the opinion of the court, the Lord Justice General noticed and applied the reasoning of the
court given by the Lord Justice Clerk in CR. He explained:

“[17] In CR v HM Advocate [2022] HCIAC 25 jt was said (LIC (Lady Dorrian), delivering the
opinion of the court, at para [15]) that:

“Whether, and to what extent, a comment or reply made by an accused person may
properly be regarded as an admission is a fact specific question, the answer to which
depends on the nature and content of the comment and the circumstances in which it was
made. The contextual situation is important.”

The court in CR “readily distinguished” both Gracie v HM Advocate and G v HM Advocate
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because in these cases, “rightly or wrongly”, there was insufficient means by which to
identify the nature of the conduct to which the accused’s comments were related. In CR,
the context was “clearly an allegation of having sexually abused” the complainer. The court
was at pains to point out that, if Gracie or G had given the impression that only
unequivocal admissions in the clearest terms could provide corroboration, that was not
consistent with authority. It was sufficient if the admission was capable of providing
support for, or confirmation of, or fitted with, the principal source of evidence (Fox v HM
Advocate 1998 JC 94). It was not only clear and unequivocal admissions which had
evidential value (Greenshields v HM Advocate 1989 SCCR 637). CR v HM Advocate has
been followed in WM v HM Advocate [2022] HCJAC 28.

[18] The court agrees with the rationale in CR v HM Advocate and is unable to identify any
reason to distinguish it from the present case...”

The significance of failing to challenge or refute an accusation
38 In a case of assault, WM v HM Advocate [2022] HCJAC 28, the court examined a conversation in

which there was an allegation put to the appellant which he did not challenge or refute. The
principles are equally relevant when considering corroboration in sexual offence cases.

There were charges of assault against each of complainers A and B and clear admissions in respect
of B. Complainer A had given a statement, which was evidence in chief per section 271M of the
1995 Act, implicating the appellant in repeatedly assaulting him by hitting him to the head and
that sometimes his mother would tell the appellant to stop it but retracted it on commission,
saying his grandmother had made him say it. The court noted that the jury could reject the
retraction and prefer what was in the statement. The issue in the appeal was whether there was
free-standing corroboration of the charge featuring A. The relevant evidence came in a telephone
call with JG, the mother of both A and B. The court explained:

“[5] The corroboration relied on was in the form of comments made by the appellant in the
course of telephone calls made between him and JG during his period on remand, which
calls had been recorded and transcribed. Much of the content related to assaults on B.
There were however other passages relied on in relation to A.

[6] In one call the two were discussing the children in general, albeit with some specific
reference to B, and the issue of his parentage. The appellant stated that he wanted all the
children “Every single wan ah them” home (they were by then in foster care). JG disputed
this, repeatedly saying “Naw ye don't”. and “Naw ye don't ... ye don't even give a Fuck”.
The appellant then said “They're aw ma boys ....aye they are, that's the wie ah see them”.
The conversation continues with comments about child B, and then turns to the issue of the
appellant’s past disciplining of the children where he says-

“An even you, even you did me for when Ah grabbed G by the face. Ah know Ah’ve done
that a couple of times an you get me tolt for that baby an Ah love you for it. Stop bein that
rough wi him he’s only fuckin 10 an aw that baby. Ah love you for that Ah dae. Ah dae baby
so see it doesnae matter what anybody.... See any times that Ah have wanted tae an Ah've
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been beelin” baby you shout, you shout behind me they 're only fuckin weans you, fuckin
wrap it and it makes me stop you know that dain’t ye?”

[7] There shortly follows a further exchange as follows:

“Appellant ... Ah’m sorry ..for all the bad years we had. Am ur. They fuckin haunt me baby.
JG Baby it's awright. Appellant: They geen me the guilty heed baby. Ah'm sorry baby. JG
Well stop hittin them. Appellant Yer ten times better than that baby. You 're a million times
better than one, you're ma darling you ur. Man you're no even that an aw you re ma big
smoking hot darling”.

In determining that it was open to the jury to find corroboration from this conversation, the court
applied Fox v HM Advocate 1998 JC 94,2 and concluded:

“[13] The statement “Well stop hittin’ them” was made in the context of a much broader
conversation in which the appellant made comments regarding his attitude and behaviour
towards the children in question. The fact that he did not remonstrate with the comment,
deny or dispute it, may be a relevant factor in considering what to make of the
conversation as a whole, but it is the conversation as a whole which must be examined to
identify whether the evidence may properly be said to be criminative of the accused.

[14] The statement made by JG to the appellant was made in the course of a conversation
in which the appellant refers to disciplining the children to such an extent that JG required
to intervene to stop him. This also accords with the evidence of A regarding JG, that “She 6
tells ma dad to stop it.” It would be open to the jury to treat the relevant parts of the
conversation as criminative of the appellant having hit the children, including A. It is correct
to say that the trial judge did not give specific directions in relation to the failure of the
appellant to respond to what was said by JG. However that was not the real issue: the real
issue, as his directions made clear, was whether the conversation provided corroborative
support for the primary evidence. The trial judge directed the jury that the content of this,
including to some extent what was said by JG, could provide independent corroboration.
The jury were directed that it was a matter for them to determine the significance of what
was said in the phone calls, and that the conversations had to be taken as a whole. The
evidence of the conversation as a whole was clearly capable of providing support for the
primary evidence in the case. The appeal will therefore be refused.”

202 v Advocate v SM (No 1) 2019 JC 176, Briggs v HM Advocate 2019 SCCR 323

203 palston v HM Advocate 1987 SCCR 467

204 kearney v HM Advocate [2007] HCJAC 3, Lord Johnston giving the opinion of the court at para
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Corroboration: the Howden Doctrine
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2. Possible form of direction on the Howden doctrine

Law

In a case where an accused is charged with two offences and is fully identified as the perpetrator
of one of them, if the jury is satisfied beyond reasonable doubt on the circumstantial evidence
that the second offence was committed by whoever committed the first one, the accused can be

convicted of both offences, even although he has not been identified as the perpetrator of the

second one.2%®

But the essential question is not simply whether the two crimes are similar in type or in the

manner and circumstances of their commission, but whether these and any other similarities go to

the identification of the accused as the perpetrator of both.?%

Proof of identity can be achieved by eyewitness evidence or circumstantial evidence. It can come

. . 2
from forensic evidence alone 2%

Where there has been an absence of identification of the accused as the perpetrator of the crime
charged, which would prevent the normal application of the Moorov principle of mutual
corroboration, reliance may be placed on the Howden principle. The lack of identification may be

overcome by proof of facts and circumstances which show that that crime must have been

committed by the same person as committed another crime libelled.*® The particular facts and

. . . . . 21
circumstances may be any modus operandi, peculiar physical features, or cIothmg.—0

The extent of the identical features and proximity in time and place are significant. In situations in
which it can be inferred that the same gang committed the crimes, if the accused is proved to have
been involved in one, there may be sufficient evidence to draw the same conclusion in relation to

another. Identical crimes on the same night in close proximity may suffice whereas a gap of weeks

may not even although it can be proved the ringleader was the same person.m

Possible form of direction on the Howden doctrine
“In this case there is enough evidence, if you accept it, to link the accused with committing the
crime in the first charge. But with the second charge you will maybe think there is not enough

evidence to link him with its commission.

In these circumstances a special rule can apply. It is this:
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If you are satisfied beyond reasonable doubt that

1. both these crimes must have been committed by the same person, and
2. one of them was committed by the accused

you could infer he committed the other one also.

You will have to look at the evidence with great care. Before you could apply this rule, you will
have to be satisfied that:

1. the crimes are similar in type, and

2. similar in the circumstances of their commission, and

3. there are other similarities pointing to the same person as the perpetrator of them both.
The Crown says that rule can be applied in this case. It relies on these points of similarity ....

The defence says it should not be applied. It relies on these points of dissimilarity...

OR The defence do not suggest that the circumstances of each incident are so dissimilar that the
rule cannot be applied.

In this case, there is enough evidence in law to show that the accused committed the first of these
crimes, to show that the other crime was committed by whoever committed the first one, and for
the rule to be applied. But you have to decide:

1. if that evidence is credible and reliable
2. if both crimes must have been committed by the same person
3. if the accused committed the first one

4. if the rule should be applied.

If you do apply it, then you could convict the accused of both these charges.”

206 Howden v HM Advocate, 1994 SCCR 19; Townsley v Lees, 1996 SCCR 620, 1996 SLT 1182.

27 Gillan v HM Advocate, 2002 SCCR 502, 2002 SLT 551 para [24]

298 HM Advocate v Chung 2017 HCIAC 48

209 \cPhee v HMA 2009 JC 308 at para [22].

20 (supra) at para [28].

21 McHale and another v HMA 2017 HCJAC 35
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Corroboration: the Moorov Doctrine

Table of contents

1. La

1.1. Single Complainer Moorov cases

2. Possible form of direction on the Moorov doctrine

3. Possible form of direction on single complainer Moorov

Law
See Stair Encyclopaedia, Vol 10, para 769.

1 The five-judge Bench decision on Moorov -MR v HM Advocate 2013 SCCR 190 summarised the
law as follows:

"[16] It can hardly be necessary for the court to explore once more the law in relation to the
application of the principle of mutual corroboration, standing the recent detailed analysis in
B v HM Advocate 2009 JC 88. There, Lord Eassie scrutinised the meaning of the several
opinions in Moorov v HM Advocate 1930 JC 68 as they distilled the words of the
Institutional Writers on criminal law and evidence. Ultimately, he formed the view (para
[34]) that, for the principle to apply, the charges had to involve “the same crimes in any
reasonable sense”. He took the view that masturbating openly at different times in front of
females of different ages involved crimes which were “inherently different” in essence.
However, Lord Eassie’s “valiant, if foredoomed, attempt to hold back the extension of the
Moorov doctrine” (commentary at 2009 SCCR 119) was the minority view and this court has
little hesitation in endorsing the majority opinions, notably that of the Lord Justice General
(Hamilton).

[17] Almost at the outset of his Opinion, the Lord Justice General correctly pointed to the
significant element which requires to be taken into account in any analysis of Moorov
(supra). This is simply that the law has moved on since 1930 (para [3]). It has done so in an
attempt to keep pace with modern societal understanding of sexual and other conduct and,
in particular, what are perceived to be characteristic links between the perpetration of
different types of sexual and physical abuse especially, but not exclusively, of children and
young persons. The court today will not proceed upon outdated perceptions, such as those
of Lord Sands (at p 89) on the connection between different forms of conduct by errant
husbands, but upon its own developing knowledge of sexual and other behaviour and how
one type of illegal activity can often be intimately connected with other types of different,
but still illegal, acts. Sexual and physical abuse of different kinds perpetrated by one person
but occurring within the same family unit, extended or otherwise, is one model of this type
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[18] There had, of course, been recognition of the connection between different levels or
types of sexual abuse even before the decision in Moorov (supra). Thus HM Advocate v
McDonald 1928 JC 42 determined that incest could be corroborated by lewd practices,
where both were perpetrated on the daughters of the accused. This was so albeit that
incest is not “in any reasonable sense” the same crime as lewd practices, although it may
involve very similar conduct up to and surrounding the act of intercourse. The connections
were not, however, always acknowledged by particular judges and, indeed, could not be if a
rigid test of “the same crime” were applied

e.g. HM Advocate v Cox 1962 JC 27, and HM Advocate v WB 1969 JC 72). However, the
courts were beginning to favour a broader approach which paid real heed to the test of
underlying unity of purpose (HM Advocate v Kennedy (1963) 79 SLR 221, PM v Jessop 1989
SCCR 324; and KP v HM Advocate 1991 SCCR 933).

[19] Matters reached a watershed at appellate level in McMahon v HM Advocate 1996 SLT
1139). The Lord Justice-General (Hope), delivering the Opinion of the Court, expressed the
law thus (p 1142):

“The fact that each crime is described as an instance of lewd, indecent and libidinous
conduct, or as an indecent assault, is not a conclusive pointer in favour of the application of
the rule. Nor does the fact that the crimes each have a different nomen juris necessarily
point against its application. It is the underlying similarity of the conduct described in the
evidence, not the label which has been attached to it in the indictment, which must be
examined in order to see whether the rule can be applied”.

Thus it was for the jury to determine whether there was an underlying similarity between
behaviour which involved an attempt at penile penetration of one girl (assault with intent
to rape) and conduct involving attempted digital penetration of another girl (lewd
practices). That the dictum of the court in McMahon (supra) accurately represented the law
was stated relatively recently in Hughes v HM Advocate 2008 SCCR 399 (Lord
Osborne,delivering the Opinion of the Court, at para [9]) and B v HM Advocate (supra, LIG
at para [4], Lord Nimmo Smith at [9]).

[20] What the court is looking for are the conventional similarities in time, place and
circumstances in the behaviour proved in terms of the libel (see S(NK) v HM Advocate 2008
SCCR 70, Lord MacLean, delivering the Opinion of the Court, at para [10]) such as
demonstrate that the individual incidents are component parts of one course of criminal
conduct persistently pursued by the accused (Ogg v HM Advocate 1938 JC 152, LJC
(Aitchison) at 158,K v HM Advocate 2011 SCCR 495, LJC (Gill) at para [10]). Whether these
similarities exist will often be a question of fact and degree requiring, in a solemn case,
assessment by the jury (Reynolds v HM Advocate 1995 SCCR 504, LJG (Hope), delivering the
Opinion of the Court, at 508) under proper direction of the trial judge.

[21] There is then no rule that what might be perceived as less serious criminal conduct
cannot provide corroboration of what is libelled as a more serious crime. Once that is
recognised, it can be seen that the conduct of the appellant in charge (6) (1973) in
removing the clothing of his 11 year old niece, lying on top of her and then raping her in the
manner libelled may be corroborated by the conduct in charge (4) (1978) of climbing on top
of his 16 year old daughter, removing her clothing and placing his private member against
her private parts with the stated intention of having intercourse with her. The penetration
in charge (6) is sufficiently corroborated by what appears to have been near penetration
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and an expressed desire to achieve it on charge (4). The trial judge’s directions in that
regard were correct and the appeal on this ground must be refused."

The reference to “time, place and circumstances” is out of kilter with the conventional expression
of “time, character and circumstances.” In the most recent full bench decision on Moorov, Duthie
v HM Advocate 2021 SCCR 100, the court including both the Lord Justice General and Lord Justice
Clerk, adopted the conventional expression “time, character and circumstances.”

2 There is no rule that what might be perceived as less serious criminal conduct cannot provide

. .. . . 212 . .. .
corroboration of what is libelled as a more serious crime.== That the nhomina iuris of the crimes

charged differ does not prevent the application of the Moorov doctrine.?2 It is the nature of the

offending behaviour which should be examined. The critical element, apart from similarity of time,
character and circumstance, is the similarity of the conduct described in the evidence in order that
one course of criminal conduct is established as persistently or systematically?* pursued by the
accused. The similarities relate to the evidence relating to the conduct as opposed to the charge
itself.?

determined by the jury properly directe

Whether such similarities exist will often be a question of fact and degree to be

d.Z For an exploration of issues of character and

. . . 217 .. .
circumstances in unusual circumstances see Watson v HM Advocate.~ The greater the similarity

in conduct the less important a significant time gap may be. Compelling similarities merit

consideration of the whole circumstances even where there has been a substantial passage of

time between offences.?2 It has been said that the correct approach is to look at the character

and circumstances of the individual offences as a whole and not in a compartmentalised or

individual way.?2 However care has to be taken to direct a jury that similarities in conduct need
not corroborate all the essential facts in a charge. The evidence from a complainer in relation to
another charge does not require to cover all the essential facts of the charges laid in respect of

. 22 . . . . .
another complalner.—0 In circumstances in which the perpetrator is male and the complainer

female, instances of behaviour which constitute physical abuse and others which constitute sexual

abuse are unlikely to amount to corroboration for the operation of the doctrine.?%

3 The evidence from the various complainers relied on for the operation of the doctrine to

establish a criminal course of conduct can be used in assessing whether the complainers are both

credible and reliable.2%

4 A lengthy gap between offences does not of itself rule out the application of the Moorov
Doctrine. In circumstances where there is such a gap, the circumstances and character of the
offences may nevertheless be of such similarity to justify an inference that the accused was
engaged in a course of conduct, particularly in relation to abuse within a family where a

'generational gap' might explain why there had been a gap between incidents,? or in cases
involving the sexual abuse of children by adults, where:

"there already exists a special, compelling, or extraordinary circumstance which will be

sufficient for the jury to find the necessary course of conduct established, at least in cases

which do not involve an exceptionally long gap in time" 2

To the extent that the case of CS v HM Advocate?® suggested that it was necessary for a trial
judge, in cases involving lengthy time gaps between offences, to direct a jury of the need for some
special feature of the behaviour, making the similarities compelling despite the substantial time
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gap, it was overruled by the Court in Duthie v HM Advocate,?® the Lord Justice General (Carloway)

stating, at paragraph [28] thereof:

"It is not the case that, as a matter of law, in a lengthy time gap case, there require to be
special compelling or extraordinary circumstances before the appropriate inference can be
drawn. What is essential, in terms of the settled law, which was described in Adam v HM
Advocate (at para [28]), are similarities in time, character and circumstances such as to
demonstrate that the individual incidents are component parts of one course of conduct
persistently pursued by the accused. The jury will have to be directed to that effect but,
normally, that is all that is required. A judge or sheriff may elect to explain to the jury in a
particular case that there is a long time gap and that, because of that factor, the
similarities would require to be strong ones when compared to those needed where the
incidents are already closely linked in time. The giving of such a direction is not essential
and in some case it may be undesirable."

5 It is doubtful if it is helpful to a jury to read them lengthy extracts from law reports that they do

not have in front of them. They might find it difficult to put in context what is being read to

them.?Z All that the trial judge is required to do in such [Moorov] cases is to give a concise

definition of the Moorov principle and some general guidance as to how it might be applied by the

jury to the evidence in the case.??®

6 If the features of time, character, and circumstance would allow a jury to conclude that each
charge is part of a course of criminal conduct persistently pursued by the accused, the matter
should be remitted to the jury for assessment unless it can be said that on no possible view could
the inference of an underlying course of conduct be drawn.?2 For an example in which on no
possible view could it be said that there was any connection between the two offences see HV

Advocate v SM(2).%2

The court has again sought to make clear that generally such assessments are quintessentially jury
judgements (see HM Advocate v BL 2022 JC 176). This was a case in which the trial judge had
upheld a submission of no case to answer, deciding that the jury could not find mutual
corroboration for sexual offences which varied in nature, frequency and gravity between two child
complainers who were brother and sister. The court allowed the Crown’s appeal, refused the no
case to answer submission and remitted to the judge to proceed as accords. The Lord Justice
General explained:

“[10] It is no doubt correct, as the judge observed, to say that there were dissimilarities in
the accounts of the abuse spoken to by the two complainers. The scale of the abuse of the
second complainer was far greater than that said to have been perpetrated against the first
complainer. Whether that is significant will be for the jury to gauge. It is not for the judge

to conduct an intensive analysis of the respective accounts at the stage of a submission of
no case to answer. In particular the judge should not be induced into carrying out a detailed
examination of whether a jury's determination, that mutual corroboration applied, would
be reasonable (see Criminal Procedure (Scotland) Act 1995 (cap 46), sec 97D).

[11] The type of evaluative exercise which was carried out by the judge, involving questions
of fact and degree, nuance and impression, falls quintessentially within the province of the
jury. The jury's role in that regard must be respected. The judge has to ask himself simply
whether on no possible view of the evidence could it be said that the respective accounts
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of abuse constituted component parts of a single course of criminal conduct systematically
pursued. This is a very high test. It is one that in modern practice will rarely be capable of
being passed in cases of child sexual abuse (see Adam v HM Advocate, Lord Justice General
(Carloway), delivering the opinion of the court, para 35, citing Moorov v HM Advocate,
Lord Justice General (Clyde), p 74, and Lord Sands, pp 87, 88). In so far as HM Advocate v P
suggests otherwise, it is disapproved.”

[Emphasis added]

7 Decisions and observations in Duthie, Stalley v HM Advocate [2022] HCJAC 12 and Dodds v HM
Advocate 2002 SCCR 838 have important implications for directing juries in trials in which mutual
corroboration is sought amongst groups of charges of different crimes and how far a judge must
go to anticipate what a jury might do with permutations of charges.

The full bench in Duthie rejected the proposition that an act which contains no sexual element at
all (common assault) could corroborate a sexual one even when they occurred in a domestic
context of abusive, controlling or coercive conduct, going on to explain in para 22:

“Although a person, who is of a controlling disposition, may perpetrate a number of
different types of crime against his partners, perhaps including not only physical or sexual
assaults but also theft, malicious mischief and contraventions of the Communications Act
2003, that does not make these offences “similar” for the purposes of mutual
corroboration. ... the test of similarity must first be met. That test is a necessary precursor
to the search to see if the inference of a course of conduct persistently pursued is met. The
Crown’s central contention that testimony about physical assaults can afford corroboration
of rapes is rejected."”

Duthie was applied in Stalley in which several complainers had spoken of crimes of rape, sexual
assault, common assault, breach of the peace and conduct covered by sections 38 and 39
(stalking) of the Criminal Justice and Licensing (Scotland) Act 2010. The Advocate Depute in his
speech to the jury had analysed mutual corroboration in appropriate groupings, but went on to
suggest that there was “a general theme that ran through the evidence which enabled the jury to
say that all of the charges constituted a single course of criminal conduct.”

The court concluded in para 30 that: "...The judge referred to the jury evaluating whether there
was a “single course of conduct”. This suggests an acceptance that the AD’s contention that
mutual corroboration could be found in every charge, was correct. It is not.”

The important point to take from the decision is found in para 33:
“In short, the judge ought to have been far clearer in directing the jury, under reference to
the particular charges, on which testimony was capable of mutually corroborating which
other testimony on different charges. This would not require a charge by charge analysis

and could be done by reference to groups of charges or the types of conduct in the libel...”

[Emphasis added]

Judges should note that this is as far as the appeal court has gone and a judge is not expected to
anticipate all of the options which may arise in light of decisions the jury may make on a particular
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charge or charges.

In Dodds, where seven charges were put to the jury, Lord Justice Clerk Gill explained, at para 4 of
his opinion, that;

“..the idea that the trial judge should have attempted to direct the jury on all possible
permutations of verdict on those charges is unreasonable. To have attempted to do so,
even in outline, would have required a direction of such complexity as to leave the jury
bewildered.”.

If need be, a verdict which leaves a group of charges amongst which conviction was not available
on some of the charges, can be corrected on appeal as happened in Dodds.

8 In a case in which the Crown founds on both mutual corroboration and a free-standing body of
corroborated evidence on a charge or charges, and perhaps where those options are available,
judges should be alert to Garland v HM Advocate 2021 JC 118 where the Lord Justice General
explained the obligations on a judge in directing the jury where the Crown speech fails to identify
a relevantly corroborated case, at para 20:

"it is unfortunate too that the trial judge did not give the jury clear directions on exactly
where they might find standalone corroboration of the complainer's evidence. The
directions merely stated what the trial judge understood the Crown's position to be and
were therefore not very helpful....He ought to have given the jury clear directions on where
corroboration might be found by identifying with reasonable precision any passages in the
letter, or elements of the appellant's testimony, which might constitute corroboration."

Single Complainer Moorov cases

9 Moorov can apply even where each charge, or each incident in an omnibus charge,& has the

same complainer, provided that there are two sources of evidence to prove crucial facts. “The
principle can apply to the evidence of a single complainer who speaks to separate offences, which

are all committed against her, where there is a separate witness who speaks to one or more of

these offences and the whole series constitutes the requisite course of conduct.”*

10 Faced with a case where corroboration is sought on the basis described in the paragraph above,
a judge should adapt the directions on mutual corroboration to the circumstances of the particular
case. A possible form of words is suggested below.

11 For more guidance on charging on omnibus charges see relevant chapter on “Corroboration:
Omnibus/ Composite charges", infra.

12 For the use of evidence led by means of dockets see relevant chapter on the Sexual Offences
(Scotland) Act 20009.

Possible form of direction on the Moorov doctrine

Note: It is always incumbent on a judge to tailor her/his charge to the particular circumstances
of the case, in particular in complex Moorov cases involving a number of charges, where a
simple repetition of the general Moorov direction below may not be sufficient. It is not
appropriate to invite the jury simply to “take into account” what the prosecutor has said in this
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regard. 23 Where the prosecutor has not been clear in her/his speech about the basis on which

they invite the jury to apply Moorov to the charge, it is open to the judge to seek submissions on
that - see Addressing issues raised by Crown/defence speeches above. Either way, it is the judge’s
responsibility to give clear direction on this and, if necessary, on the route (s) to verdict
available. See paragraph 7 et seq above.

“Sometimes crimes are committed, and for various reasons there is little or no eye- witness
evidence. In such cases a special principle can apply.

It can apply where:

e an accused is charged with a series of similar crimes;

e there is a different person in each crime;

e the commission of each crime is spoken to by one witness whose evidence you accept as
credible and reliable when they say that the crime was committed by the accused; and

e the accused is identified as the person who committed each crime.

The principle is this: if you are satisfied that the crimes charged are so closely linked by:

1. their character,

2. the circumstances of their
commission, and

3. the time of commission

as to bind them together as parts of a single course of criminal conduct systematically pursued by
the accused, then, the evidence of one witness about the commission of one crime is sufficiently
corroborated by the evidence of one witness about the commission of each of the other crimes. In
looking at the charges, it is the underlying similarity of the conduct which is described by the
witnesses which you have to consider in deciding whether the doctrine applies."

[Where appropriate]”/t does not matter that the charges have different names or are more or less
serious."

"For it to apply, you have to accept the evidence from each of the witnesses who speak to the
individual charges as being credible and reliable in its essentials. If you do not, there can be no
corroboration. In reaching your decision as to whether a witness's evidence is credible and reliable
in its essentials you can have regard to the evidence from the other witnesses. So if you accept the
complainer's evidence in any particular charge then you would have to find corroboration from
another witness whose evidence you accept as credible and reliable who speaks to any of the other
charges. If you do accept that witness's evidence in its essentials, you then have to decide if by
reason of the character, circumstances, and time of each charge, the crimes are so closely linked
that you can infer that the accused was pursuing a single course of crime. It is not enough if all that
is shown is that he had a general disposition to commit this kind of offence. You have to apply this
principle with caution.

The Crown says that principle can be applied in this case. It relies on these points of similarity [.....]
The defence says it should not be applied. It relies on these points of dissimilarity [......]"

OR
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"The defence do not suggest that the circumstances of each incident are so dissimilar that the
principle cannot be applied.

It is for you to decide whether the crimes alleged are sufficiently close in time, character, and
circumstance for the principle to apply. But you have to decide:

1. if that evidence is credible and reliable
2. if the necessary link in time, character and circumstances has been established, and
3. if the principle should be applied.

If you do apply it, then you could convict the accused of both/each of these charges.”
Possible form of direction on single complainer Moorov

Note: The direction below may be appropriate where there are a series of charges each alleging
that the accused committed a similar crime against the same complainer, and there is an
independent source of evidence capable of corroborating one of the crimes. The direction may
also arise in more complex scenarios eg where there is more than one source of independent
evidence, in omnibus charges or where Moorov arises. The direction will require to be adapted as
appropriate. Examples of directions adapted to particular circumstances are provided in the
[llustrative directions on single complainer Moorov Appendix.

“You will recall that | mentioned in the general directions that nobody can be convicted on the
evidence of one witness alone, no matter how credible and reliable their evidence is. The law
requires corroboration, evidence coming from two or more sources which in combination show
that

a. the crime was committed and
b. the accused committed it.

Sometimes crimes are committed in circumstances in which there is only one eye witness. In such
cases a special principle can apply.

It can apply where:

e An accused is charged with a series of similar crimes;

e Each crime is spoken to by the complainer whose evidence you accept as credible and
reliable in its essentials;

e The accused is identified as the person who committed each crime.

The principle is this: If you are satisfied that the crimes charged are so closely linked by:

1. their character,
2. the circumstances of their commission, and
3.intime

as to bind them together as parts of a single course of criminal conduct systematically pursued by
the accused, then, evidence corroborating the complainer’s evidence about one crime can
corroborate the same complainer’s evidence about another crime.
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It is the underlying similarities which you have to consider in deciding whether the principle
applies. It does not matter that the crimes have different names or are more or less serious than
each other. It is not enough if all that is shown is that the accused had a general disposition to
commit this kind of offence. You have to apply this principle with caution.

For it to apply to any charge, you have to accept the essential parts of the complainer’s evidence,
namely that the accused committed the crime charged. In deciding that, you can have regard to
the other evidence in the case. If you did not accept the complainer’s evidence in its essentials,
you would acquit the accused of that charge.

If you accepted the complainer’s evidence on the essentials of a charge, you may be able to find
corroboration from another source of evidence which supports her evidence. If you also accepted
that second source of evidence as credible and reliable, you could convict the accused of
committing the crime without recourse to the principle | have explained.

If that was your decision, that second source of evidence could then become relevant to the other
charges. It could corroborate any one or more of the other crimes charged if you considered that
the principle should be applied. It is for you to decide if the crimes are so closely linked by their
character, circumstances of commission and in time, that you can infer the accused was
systematically pursuing a single course of criminal conduct.

In this case, in charge 1, the primary source of evidence comes from the complainer. A second
source of evidence comes from (specify). If you accept the complainer’s evidence in its essentials
and accept the evidence (specify) you could find corroboration for charge 1 without applying the
principle.

However, for charge 2 the only source of evidence that the accused committed the crime is the
evidence of the complainer. If you accept her evidence in its essentials, you would then need to
consider whether the principle should be applied to corroborate charge 2 as part of a course of
criminal conduct systematically pursued by the accused. If that is your view, the second source of
evidence from charge 1 can corroborate the complainer’s evidence on charge 2.”

212 1R v HM Advocate 2013 SCCR 190, Jamal v HM Advocate 2019 HCJAC 22

213 B y HM Advocate 2009 SCCR 106at para [16]

212 pB v HM Advocate 2017 SCCR 278

2L CW v HM Advocate 2016 SCCR 285 paras 34-36
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2179019 HCIAC 51

28 A5 v HM Advocate 2015 SCCR 62 para 10

29 Donegan v HM Advocate 2019 HCJAC 10

Page 22.9 /131


https://uk.westlaw.com/Document/IBBE4E3B0B92311E29A82ECCD4D0EC479/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/IBBE4E3B0B92311E29A82ECCD4D0EC479/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I185791E0562D11E9A780C3E8A2C48B82/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I185791E0562D11E9A780C3E8A2C48B82/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I261128603B9811DEA06DB5326532E274/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I261128603B9811DEA06DB5326532E274/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I6744917067E811E79F1BD3F56218276B/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I6744917067E811E79F1BD3F56218276B/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/IEDE2A320439511E6AD18822BBB68BCBA/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/IEDE2A320439511E6AD18822BBB68BCBA/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/IBBE4E3B0B92311E29A82ECCD4D0EC479/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/IBBE4E3B0B92311E29A82ECCD4D0EC479/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I244826B0D3E411E4A29A8F847BEF9BE0/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I244826B0D3E411E4A29A8F847BEF9BE0/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I2174842039EC11E98B47EE9732F568F2/View/FullText.html?groupid=linets
https://uk.westlaw.com/Document/I2174842039EC11E98B47EE9732F568F2/View/FullText.html?groupid=linets

220 cy/ v HM Advocate, supra, at paras 34-36
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222 pGT v HM Advocate 2020 HCIAC 14

28 pB v HM Advocate 2017 SCCR 278 para 30

224 Adam and another v HM Advocate 2020 HCJAC 5 at para [35]; see also GH v HM Advocate 2020

HCJIAC 44

2252018 SCCR 329, at para 11

228 19021] HCJAC 23

2 Kenney v HM Advocate[2006] HCJAC 5 at para [14]

L upra at para [15]

2 Donegan v HM Advocate 2019 HCJAC 10

20 9019] HCJIAC 40

21 please see Corroboration: Omnibus/Composite charges chapter

22 pysamanowski v HM Advocate 2020 JC 84, per Lord Carloway, LIG @ para 21, referencing HM

Advocate v Taylor 2019 JC 71 (emphasis added). See also Wilson v HM Advocate2019 SCCR 273

23 gee Stalley v HM Advocate [2022] HCJAC 12, in particular per UG Carloway @ paras [29], et seq
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Corroboration: Special Knowledge Confession

Table of contents
1. LAW

2. POSSIBLE FORM OF DIRECTION ON SPECIAL KNOWLEDGE CONFESSION

LAW
Stair Encyclopaedia, Vol 10, para 770.

"The fundamental rule is that no one who confesses to a crime, unless by a formal plea of

guilty, can be convicted solely on his own confession. There must be evidence from some

. . .. 2
other source which incriminates the accused.”**

If a confession is properly before a jury and accepted by them, it can be sufficiently corroborated if
the contents of the confession are confirmed by the discovery of things, or real demonstration of

fact, contained in it — a “special knowledge” confession.** It is not necessary to show that no-one,
but the perpetrator of the crime could have had the information; it is enough that the accused had
no reason to be aware of it other than that he was guilty of the crime i.e., that the only reasonable

inference to be drawn from his knowledge is guilt.& Where a special knowledge confession is

relied upon, there must be evidence from two witnesses to the effect that the accused made the

statement attributed to him.?2? But where there are two separate confessions to different hearers

each may be spoken to by only one witness. 22

“It has often been said that if there is a clear and unequivocal admission of guilt, then very
little evidence in corroboration of such an admission is required .... [I]t is not appropriate
that this approach to what is required to corroborate a clear and unequivocal confession
should be described as a rule .... there is a risk that, by describing the requirement in
minimal terms by using the words such as “very little” and then elevating it into a rule,

there will be a weakening of the principle that there must be a sufficient independent check

. . 2
of the confession to corroborate it.” >

POSSIBLE FOR