OPENING OF THE LEGAL YEAR 2023/2024

Welcome to the opening of the legal year. 
This morning has a particular significance for me. It will be my last appearance at this distinguished gathering. The Lord Justice Clerk, Lady Dorrian, and I, will retire in February of next year. The recruitment process for our successors is underway. Regrettably, it will be some time before that process is concluded. I am optimistic that our replacements will be announced in advance of our retirements, but it will be a relatively close run thing. I do not expect any statements before December.
My first opening of the legal year as Lord President was in September 2016. At that time, the structural provisions of the Courts Reform (Scotland) Act 2014 were still bedding in. We were slowly beginning to digitise the civil court processes, with the sheriff courts leading the way with live testing of the ICMS and the online portal for Simple Procedure. Formal court vacations had just been abolished. It is to our credit that we run the courts throughout the year. You will recall that these efforts were not without their problems, and were certainly not without their critics.
In the criminal courts, we were beginning the move towards a more consistent use of special measures in obtaining evidence from vulnerable witnesses and children. We were trying to modernise the court estate, with plans afoot to build the new Inverness Justice Centre.
I mention all of this because it demonstrates how new, sometimes controversial, ideas, quickly become the conventional, old, run-of-the-mill methods of doing things. The past decade has brought with it significant changes, but we are dealing with much the same themes. The song remains the same. The ultimate goal is that of making the court systems more efficient, more user friendly, and more in line with modern public expectations. My consistent message to the legal profession and those working within the justice sector, which I hope will be a lasting one, is that we ought never to be afraid of change. Having ascertained all relevant views, if we conclude that a particular proposal will be of benefit to the smooth operation of the courts, and I include principles of fairness in that equation, we should embrace it. 
The Criminal Courts: Recover, Renew, Transform 

Following the accumulation of criminal cases which, especially in the sheriff courts, waited for some time to go to trial as a result of lockdown, the court service began the Recover, Renew and Transform programme in September 2021. This gave us the opportunity to deliver on our ambitions to improve the experiences of victims and witnesses.
The recover aspect related to the Covid-created backlog of cases; a matter which, of itself, is no longer a practical or significant concern. Although, especially in the High Court, we are being faced with increasing numbers of sexual offence cases, with little indication that this increase will drop off, in terms of both solemn and summary business, in the post-Covid era, a much larger volume of court business is the norm. We have worked hard to meet this challenge, and are concluding more trials each year than we did pre-Covid. We need to do this, in order at least to stand still, but preferably to continue to reduce the time lapse between the initial diet and the trial.  I hope that we will continue to have the co-operation of the Scottish Government in financing this aspect of the system.
It has not all been plain sailing. Prisoner escort services are continuing to cause problems, with the late arrival of those in custody.  This can have a significant impact on the smooth and timely operation of the criminal courts, especially those in the rural or island areas which have no nearby custody facilities.  We are looking to accelerate plans to move to virtual custodies. This is not without its difficulties.  As I have said many times before, the need to bring those arrested before a court as soon as practicable, must remain a priority. If the Victorians could do it, even if it involved a weekend sitting, so should we. However, initiatives such as weekend courts require all parts of the system to be properly resourced.
The purpose of the renewal aspect of the programme is to establish better ways of working which promote the resolution of cases at the earliest opportunity. The recently concluded Summary Case Management pilot in Dundee, Hamilton and Paisley, and subsequently Glasgow and Perth Sheriff Courts demonstrates how the number of trials can be radically reduced by encouraging early resolution of cases, through timeous disclosure of evidence by the Crown, early engagement between the Crown and the defence, and early judicial case management. Sheriff Principal Anwar and her project group are to be commended for the remarkable work which has been carried out. The success of this project is equally to the great credit of the procurators fiscal depute and the defence agents in working together to achieve fair and proportionate outcomes within a reasonable time. A roll out of this work throughout the nation is imminent. The SCM pilot demonstrates how much can be achieved when all justice partners work together positively, to solve problems within or to improve the system. Criticising one another in public is not helpful.
 A key component of transformation lies in the implementation of the recommendations of the Lord Justice Clerk, Lady Dorrian’s, Review, regarding the improvement of the management of sexual offence cases so as to improve the experiences of victims and witnesses.  The opening of the new Dundee Justice Hub last month represents the latest paving stone in the path to implementing those recommendations. Unlike much of the court estate, some of which dates from the 16th century, long before the idea of trauma-informed practice developed, the new Hub has been purpose-built with court users, particularly vulnerable witnesses, in mind. The feedback which the SCTS received in connection with existing facilities was reflected in its design. 

In addition to two state-of-the-art, digitised, civil courtrooms, the Hub includes a multifunctional suite for the taking of evidence in advance of trial, by means of commission. Witnesses can testify by live link to the court from the Hub, This physical separation of witness facilities from trial facilities minimises the risk of complainers and accused encountering one another. Victim Support Scotland have premises within the Hub, and COPFS and VIA will be located in an adjoining building. This proximity between justice partners should enhance the prospect of witnesses finding support and obtaining answers to their questions in one location.

On the downside, this year aerated concrete was discovered in Airdrie Sheriff Court. Court business had to be moved to other locations and many of the staff had to work from temporary accommodation. Work is ongoing, but it is clear that substantial sums may have to be found to complete the necessary remedial works. Indications are that there will be financial constraints in the years ahead. Nevertheless, the need to carry out significant work at Airdrie may create an opportunity to create a further Judicial Hub in the vicinity, which might serve as the centre of the new Sexual Offences Court, as and when that Court is operational. 
We continue to bed trauma-informed practice into the way we do things. Training is being provided to judges.  Two training courses are being delivered, the first of which will have been provided to all judges and salaried sheriffs by early 2025, and the second of which has now been attended by all judges and will be adapted for sheriffs soon. The training covers a variety of areas, including the neuroscientific basis of trauma, how trauma can cause certain behaviours and responses, how re-traumatisation can occur and how to manage the taking of evidence on commission and the court proceedings in a manner which is designed to help prevent re-traumatisation. The judiciary is committed to trauma-informed judging, and judges expect those appearing before them to behave in a trauma-informed manner.
The Civil Courts: Technology and Transparency

On the civil side, improving our use of technology, with the ultimate aim of improving the user experience, increasing efficiency, and delivering a more modern justice system, as well as the transparency of court proceedings, continue to be our priorities. 
A number of new technologies have been implemented into our systems this year in pursuit of this aim to improve matters for court user. Last month saw the official launch of the new Ordinary Actions Case Tracker. Sheriff court users can use the tracker to monitor the status and progression of cases with up-to-date information on documents lodged, court dates, and interlocutors. This will significantly enhance the management and tracking of civil cases in the sheriff courts.
Earlier this summer, we launched a new SCTS website. The aim is to provide a website which is more easily navigable, with better search functionality. There have been some teething issues, which SCTS staff are working hard to resolve. Once these issues have been addressed, the new website should represent a significant improvement on the old one.
In a similar vein, in October, the Office of the Public Guardian will launch a new case management system. This launch is the first of a three stage programme which will see the old system decommissioned. We will see a system which is more intuitive for OPG staff to use. It will have added functionality to assist them with their tasks. The processing times will reduce as the new system is much faster. Powers of Attorney will be processed much more quickly, enabling staff to get through more of them each day.
As to our continual goal of improving the transparency of the courts, in April, the SCTS arranged a Think Tank comprising members of the judiciary, the legal profession and the media, as well as academics, communication specialists and senior SCTS staff. Under the guidance of Lord Pentland, to whom much is owed on this front, the group met to discuss the future of open justice in Scotland. Certain actions were agreed, including the extension of livestreaming to criminal appeal hearings, and an increase in the number of sheriff court judgments which are published online. Work on a new, simplified guide on how to deal with media enquiries, including the nature and extent of court documentation, which the media is entitled to see, is being prepared. 

 I am pleased to report that agreement has been reached with the Faculty on the re-establishment of the practice of making justiciary and session papers available to the Advocates Library.  This will enable advocates and, via the National Library, members of the public, to view them, in the name of improved transparency and accessibility. I am grateful to all those involved in managing to find a way through data protection legislation to enable this essential service to be resumed.
Tribunals

In the tribunal sphere, it has been another busy year. The number of cases being dealt with by almost every Chamber is increasing each year. Each Chamber has had its changes and challenges. The jurisdiction of the General Regulatory Chamber has expanded. It now deals with Low Emission Zone appeals and, from summer 2025, will deal with police appeals. The Housing and Property Chamber experienced a 10% increase in the number of applications it received in the previous year, amounting to a total of, for the first time, over 5,000 applications. The Health and Education Chamber carried out a great deal of preparation for the commencement of the United Nations Convention on the Rights of the Child (Incorporation) (Scotland) Act 2024 in July, and to that end, invaluable guidance for the Chamber’s judicial office holders was prepared by Chamber President, May Dunsmuir. To keep up with the increasing number of applications, the Social Security Chamber recruited another 128 members. The Tax Chamber has continued to deal with a highly complex workload. The Local Taxation Chamber has experienced a significant increase in non-domestic rates cases.

We await news from the Scottish Government regarding the transfer of the Mental Health Tribunal for Scotland into the First-tier tribunal structure. In the meantime, the MHT remains an extremely well-run tribunal.

Welcomes and Thanks 

This year has seen another tranche of new judicial appointments, including five judges, five sheriffs, four appeal sheriffs, thirteen summary sheriffs, three employment judges and a number of temporary judges. The Judicial Appointments Board have carried out sterling work in this area under Lindsay Montgomery’s chairmanship. 
I take the opportunity to thank the Executive Director of the Judicial Office for Scotland, Riley Power, and the Keeper of the Rolls, Keren Ramsey, for all of their hard work and assistance to me.

For their help and support, I thank all of my judicial colleagues; especially the Lord Justice Clerk, Lady Dorrian, the administrative judges: Lords Pentland, Matthews, Clark and Mulholland, and the Sheriffs Principal, whose collaborative working has done much to ensure more consistent practice, where appropriate, across the sheriffdoms.  I thank Lady Wise, for all of her hard work in her capacity as President of the Scottish Tribunals, as well as each of the Chamber Presidents, who work tirelessly in challenging circumstances to serve a very large number of people in Scotland. Lord Clark is, as of today, appointed to the First Division, and Lord Fairley will take over the role of the administrative judge for first instance civil business.
I would like to welcome the new Chief Executive of SCTS, Malcolm Graham, to his post. My thanks go to his predecessor, Eric McQueen, for the unstinting commitment which he showed to improving the SCTS during the eleven years he held the role. His contribution during the Covid years was quite remarkable in its rapid adaption of digital methods for court hearings, not least the cinema project.
I thank the other staff working here in Parliament House, notably the principal and deputy principal clerks of session and justiciary, in the High Court centres, in the sheriff and justice of the peace courts, the Scottish Land Court, the Office of the Public Guardian, the Accountant of Court’s office and in the Tribunals Centres throughout the country.  I am constantly grateful to you all for the dedication which you give to your roles and the efforts you have gone to keep the courts and tribunals running smoothly in the face of new challenges and increasing volumes of business.  Your efforts do not go unnoticed. Thank you.
The Dean of Faculty and President of the Law Society

Since 2021, I have invited the Dean of the Faculty and the President of the Law Society to say a few words to mark the opening of the legal year.  I am pleased to invite them to speak again. 

Dean of Faculty.

Ms Murray.

King’s Counsel and Honorary King’s Counsel

It is now my pleasure to welcome those who have been recommended for the rank and dignity of King’s Counsel, and Honorary King’s Counsel.

First, I welcome Scotland’s first cohort of Honorary Silks.

This is the first year that there has been an official process for appointing Honorary King’s Counsel in Scotland.  That is not to say that the rank and dignity has not been conferred on non-practising advocates in the past. It has, but the process in which that was done was somewhat opaque. The system is now regulated by a process of nomination and assessment by myself, a senior academic, the Dean of the Faculty of Advocates and the President of the Law Society. This is an honorary award which recognises those in the legal profession who have made a major contribution to the law of Scotland or the legal profession through non-advocacy work. 

Sheriff Principal Anwar – you have held judicial office for thirteen years, including as Sheriff Principal of South Strathclyde, Dumfries and Galloway, and now as Sheriff Principal of Glasgow and Strathkelvin. Your work, in particular as Sheriff Principal in improving and modernising systems has been outstanding as have your contributions to the SCTS Board and before that the Judicial Appointments Board. 

Professor James Chalmers – you have held the prestigious Regius Chair of Law at the University of Glasgow in since 2012. Your research into jury decision-making and your work on hate crime have been highly influential to recent policy discussion and legislative reform in recent years. . You are the editor of Gordon’s Criminal Law and you co-author Walker and Walker on Evidence, both of which are turned to by practitioners on a regular basis. 

Professor Alan Paterson – you have been a Professor of law at the University of Strathclyde for four decades. Your publications on the judiciary are important social-legal pieces of scholarship, and your studies in the area of access to justice have been highly influential. You co-author Law, Practice and Conduct for Solicitors, a highly practical ethical manual which Scottish solicitors draw on every day.
Professor Stephen Tierney – you are the Professor of Constitutional Theory at the University of Edinburgh, and were the founding Director of the University’s Centre for Constitutional Law. You have advised the Scottish Parliament and the House of Lords Constitutional Committee on important matters of constitutional law. Your contributions to the work of the Judicial Appointments Board for Scotland, particularly in terms of outreach, has been significant.
Judge Susan Walker - you have been a judge of the Employment Tribunal in Scotland since 2005, and have served as both its Vice President and President. You led the introduction of video hearings to the Tribunal during the pandemic, which kept hearings running during that time, and were instrumental in the design and implementation of the Tribunal’s digital system.
I now welcome those practising members of the Bar and those solicitor advocates who have been appointed King’s Counsel.  
Before I do that, I should say a few things about the process this year. 
First, there were several unsuccessful candidates whom we thought will be suitable for appointment in future years but did not quite have the requisite experience. For those who fell into that category, do not be dissuaded or disheartened. Every year, there are a number of appointees who may have applied two or three times in the past.  We provide individual feedback for those who wish to receive it. 
Secondly, we remain conscious of two things. One is that junior counsel often struggle to gain exposure in the superior courts in the modern era, because of changes in practice. The Guidance for Applicants was updated this year to reflect this and we were took account of this in the appointments process. The other is that many are engaged in public inquiries where they may often be doing sterling work but it is difficult to assess this in comparison to court advocacy. I will consider whether to refer to this in the Guide for Applicants for the 2025 appointment round. 
Thirdly, I continue to attach considerable weight to service as a full time Advocate depute in this process.  It is not essential but it is a major positive component in the assessment process. 
Those appointed this year are:
Mr Cheyne – from a career at the bar which has spanned nearly four decades, you bring to the senior bar a vast experience, particularly in the field of family law.
Ms Clark – you too have contributed a great deal to the fields of family and child law, and your expertise in these areas will be a significant asset to the senior bar.
Mr Moggach – the senior criminal bar is fortified by your experience particularly in defence work, especially in the North East. 

Mr Frain-Bell – the senior bar will welcomes your skills as an arbitrator and mediator, as well as your experience as an Advocate depute. 
Mr Nicolson – your successful criminal practice, with your particular expertise in regulatory crime, the time you have spent as an Advocate depute, and your experience on the Parole Board, make you well-suited to appointment as King’s Counsel.

Mr McConnell – with your expertise in the fields of clinical negligence and personal injury I have no doubt you will continue to excel in these areas at the senior bar.

Ms Forrest – you will strengthen the senior bar with your substantial experience in criminal defence work, and your broadcasting talents on Hey Legal, available on YouTube, and the radio.  
Mr Murray – you have a busy personal injury practices and over the past several years, you too have served as Advocate depute. This experience will be an asset to the senior bar.

Ms Ross – you offer to the senior criminal bar your wealth of knowledge and skill in conducting criminal trials, as both defence and prosecutor. The time you have spent as the Deputy Director of Training and Education at the Faculty of Advocates is a notable feature of your career.

Mr Edward – your experience of advising on many aspects of private law, and appearing in courts across Scotland and in the Employment and First tier Tribunals make you well suited to the rank and dignity of King’s Counsel.
Ms Prais – your work in the first instance criminal courts has contributed significantly to keeping the criminal justice system running smoothly during recent, highly pressured years. The senior bar requires your experience of dealing with complex, sensitive and, at times, high profile cases.

Mr McClelland – with your important work as junior counsel to the Edinburgh Trams Inquiry, and your busy commercial and property law practice, you bring much to the senior civil bar. 
Mr Tariq - you have a busy public and commercial law practice, with noted expertise in intellectual property. The range of appointments which you have held, and your work as the founder of the Scottish Ethnic Minorities Lawyers Association, make you well suited to the rank and dignity of King’s Counsel.

Mr McAlpine – as an expert in the fields of family and child law, particularly in cases involving international child abduction, your appointment significantly fortifies the family bar.
Ms Thomson – you bring with you a wealth of experience in the fields of personal injury and professional negligence. Your important work as a long-serving Standing Junior to the Scottish Ministers, as Lead Junior Counsel to the Sheku Bayoh Inquiry, have been significant features of your career.

Mr Paterson - your appointment as senior counsel will come as a surprise to few. You have honed your skills as a specialist criminal defence practitioner, appearing regularly in both the High Court and the appeal court, for almost a quarter of a century. 

Ms Harper – you too have had a long and fruitful career at Crown Office, including holding several key policy roles and the role of National Lead Prosecutor for human trafficking. You bring with you a wealth of first instance prosecution experience.
Ms Gray - you have had a long and fruitful career as a solicitor advocate at Crown Office and have been responsible for the training of new Ads and PDFs. Your experience of first instance High Court work will be invaluable at the senior criminal bar.
I have given the briefest of summaries of what have been rewarding and illustrious careers. The skills, knowledge, experience and excellence in advocacy demonstrated by each of our appointees this year is impressive. You should each take pride in all that you have achieved so far. 

The rank and dignity of King’s Counsel and Honorary King’s Counsel is hard earned and well-deserved for each of you. I offer you all my sincere congratulations and best wishes for this next chapter in your legal career.  

The court will now adjourn.
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